Tema Neld4. Uck

1. IlonsiTHE M CYIIIHOCTH HCKOBOI'0 IIPOU3BOACTBA

HckoBoe mpoH3BOJICTBO — OCHOBHOW BHJI I'PaKIaHCKOIO CYIONPOM3BOACTBA. ['paxkaaHcKue
Jiefia ~ 3T0, KaK MpaBUJIO, UCKOBbIE jeina. CieoBareibHO, 3allMTa MpaBa B OOJBIIMHCTBE CIIy4yaeB
OCYILIECTBJISIETCSI CY/IOM B IMOPSAJKE MCKOBOIO CyJONpou3BojacTBa. VckoBas (opma 3amuThl mpaBa B
3HAYUTEIILHOM MEpE COBMAAAET C IPaskIaHCKOM MpoIeccyaabHON (HOPMOIA.

Ji1s nckoBOM (OPMBI 3aILIUTHI ITpaBa XapaKTEPHBI CIEAYIOLUIUE PU3HAKY:

1) Hanmuuue MaTepUaAIbHO-IPABOBOrO TPEOOBAHUS, BBITEKAIOIIETO W3 HAPYIIEHHOTO WIIU
OCIIOPEHHOI'0 IpaBa CTOPOHBbI M MOJJIEKALIEr0 B CHIIy 3aKOHAa PAaCCMOTPEHHUIO B OIPEAEICHHOM
MOPSIJIKE, YCTAHOBJIEHHOM 3aKOHOM, T.€. UCKa;

2) Hanuyue cropa 0 CyObeKTUBHOM IIpaBe:

3) HayMuyue JByX CTOPOH C IPOTUBOMNOJIOKHBIMH HMHTEpECAMHU, KOTOPbIE HAJIEIEHbI 3aKOHOM
OTNpe/IeIEHHBIMU [TOJIHOMOYHUSIMU TI0 3allUTe UX MPaB U UHTEPECOB B CY/IE.

Hck — BaxHeilliee npolieccyaibHOE CPEICTBO 3alUThl HAPYLMIEHHOTO WM OCIOPEHHOTO
npasa, a hopMa, B KOTOPOU MPOUCXOIUT 3allUTa 3TOTO IPaBa, Ha3bIBaeTCsI UCKOBOM (OPMOIL.

Criopsble TpeOOBaHMS, MOAJEKAIIUE PACCMOTPEHHUIO B paMKax IpoleccyabHON (OpMBI,
Ha3bIBAIOTCS HUCKOBBIMU.

HckoBas ¢opma 3ammurhl sBiIseTcss Hauboyiee TMPUCIIOCOONEHHOM i  MPaBHIJIBHOTO
pPaccMOTPEHUS U pa3pellieHusl CHOPOB C BHIHECEHUEM PEIICHHUS.

OcHoBHbIE YepThl HCKOBOH (hOpMbl 3alUTHl IpaBa JOCTATOYHO JETAJIbHO H3YYEHbI B
MpOLIECCyaTbHOM HayKe U COCTOSIT B CIIEAYIOIIEM:

MOPSIIOK PAacCMOTPEHUSI U pa3pelieHUs TPaxJAaHCKUX JIeJ IOCJIeI0BAaTENbHO OIpe/ieieH
HOPMaMH I'pa)JIaHCKOI0 MPOLECCyaTbHOTO 3aKOHA;

JUIa, YYacTBYIOIIME B JieJe, UMEIOT MpaBO JUYHO WJIM 4Yepe3 CBOMX IMpeACcTaBUTENEH
y4acTBOBATh B PACCMOTPEHMH JIeJia B 3aCEJaHUH CYy/1a;

JUIaM, YYacTBYIOIIMM B JieJie, 3aKOH IPEJOCTaBJIAECT JOCTATOYHBbIE IPABOBbIE TapaHTHUH,
JAr0IIME UM BO3MOXKHOCTD BJIMSTH HA XOJI Ipoliecca U J00UBAaThCs BBIHECEHUS! 3aKOHHOTO PEIICHNUS;

HCKOBOE MPOU3BOICTBO HOCUT COCTA3ATEIbHBIA XapaKTep.

Hapymienne npaBa 3aMHTEpEeCOBAaHHBIX JIMII Ha CYJEOHYIO 3alllUTy, MX MpPaB M 3aKOHHBIX
MHTEPECOB SIBJISIETCS OCHOBAaHUEM K OTMEHE PEIICHHUs Cy/a.

[IpaBo Ha cyneOHYIO 3aIIUTY SBJISETCS OJHUM U3 BaXXHEHIINX CyObEKTUBHBIX IIPaB IpaxaaH U
OpraHu3aluii, OXpaHseMbIX 3aKOHOM.

Br16op cnocoba 3amuThl TpakJJaHCKUX IMpaB MPUHAIIEKHUT HEMOCPEACTBEHHO TpaxkJaHaM U
IOPUANYECKUM JIUIIAM.

HckoBas (opma 3auiuThl IpaBa CyHIECTBYET HE TOJBKO B I'Pa)JIaHCKOM CYAOIPOU3BOJICTBE,
OCHOBHBIE €€ YePThl MPUCYLIU U apOUTPAKHOMY MPOLECCY. YBEIUYMIOCH YUCIO HOPM, COAEPIKAILIUX -
[IpaBOBbIE TapaHTUU HUCKOBOM (hopmbl 3amuThl npaBa. OO0 KMCKOBOM (popme 3alluThl IpaBa MOMXKHO
TrOBOPUTHh NPUMEHUTENBHO K TpeTeHCcKoMy pa3OuparenbcTBy. PaccMoTpeHue U paspelieHue crnopa B
TPETEUCKOM CyJle IPOUCXOIUT ¢ HEOOXOUMBIMU IIPABOBBIMU TaPaHTUSIMU COOJIOACHUS 3aKOHHOCTH,
U CTOPOHBI 00JIaJJal0T PaBHBIMU TpoliecCyalbHBIMU IpaBaMu. Tak, B 3akoHe PO «O MexayHapoJHOM
KOMMepYecKkoM apbOutpaxe» oT 7 utwons 1993 r. roBopurcss o HpeIbsBICHUM HCKA, HCKOBOM
3asiBJICHUH, HMCKOBBIX TPEOOBAHUAX, BO3PAKEHHUSIX OTBETYMKA IO HCKY, PAaBHOM OTHOILIEHHH K
ctopoHam (ct. 8, 13, 18).

HecmoTpss Ha HekoTOpble pa3ivuus B HCKOBOH (opMe 3aluThl IpaBa B TI'PaXIaHCKOM,
apOUTPaKHOM IpoIieccax, MPU TPETEHCKOM pa30upaTeabCTBe, IPUHIUIHAIBHBIE YEPThI BCEX HCKOBBIX
¢bopM B 3TUX IOPUCIUMKIMOHHBIX OpraHax OJIHU U Te XKe, U I03TOMY HEKOTOpble OCOOEHHOCTU
OTJIEIIbHBIX BUJIOB UCKOBOM (POPMBI 3alIUTHI IIpaBa, IPUMEHIEMON pa3InYHbIMU IOPUCAUKIIMOHHBIMU
OpraHaMH, He MEHSIOT €IMHOM CYIIHOCTH UCKOBOM ()OPMBI 3alllUTHI [TpaBa.

2. IlongTHe HCKA
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Hck sBisieTcst mpoliecCyallbHbIM CPEICTBOM 3alllThl HAPYIIEHHOTO WM OCIHOPEHHOTO IMpaBa,
MPUCYIIUM HUCKOBOH (hopMe CyIO0NpPOU3BO/ICTBA.

CropHoe MaTepuagbHO-IIpaBOBOE TpeOOBaHME OJHOTO JIMLA K JPYyroMmy, IOJyIexKaliee
PacCMOTPEHUIO B OINPEAEICHHOM IIPOLIECCYaTbHOM MOPSIIKE, Ha3bIBAETCSI HCKOM.

NMeHnHo o MaTepuaiabHO-IIPAaBOBOM TPEOOBAHMU OJHOIO JUIA K JAPYyromMy, 00 HCKOBBIX
TpeOOBaHUAX HEOJHOKPATHO YKa3bIBA€TCS B 3aKOHE U CyJeOHOM mpakTHke. Tak, B ICKOBOM 3asiBIEHUU
JOJKHO ObITh yKa3aHo TpeboBaHue uctua K orBeTyuky (4. 4 ct. 131 I'TIK P®), orBeTunk Bmpase
nperbsiBUTh K HUCTHy BerpeuHbli uck (cr. 137 TTIK P®). Ilpu mnpenwsiBneHun TpeGOBaHUS
HECKOJIbKUMU MCTIA WIM K HECKOJbKUM OTBETYMKAM CY[bsl BIPABE BBIJIEIUTH OJIHO WJIM HECKOJIBKO
TpeboBaHui B oTAesIbHOE MTPou3BOJACTBO (4. 3 cT. 151 I'TIK P®). O TpeboBanum ucTIia TOBOPUTCS U B
9. 4 ct. 132 I'TIK PO, rne ckazaHo, 4To UCTEI JOJDKEH MPUIOKUTH K MCKOBOMY 3asBJICHUIO JO-
KYMEHTBI, Ha KOTOPbIX OH OCHOBBIBA€T CBOE TPEOOBAHUE.

Korpa ucren oTka3zbiBaeTcsi OT UCKa, TO OH OTKa3bIBaeTCs HE OT 0OpalleHus K Cy1y, a UMEHHO,
OT cBOero TpeOoBaHMs K OTBeTYUKY. Eciu cyn nmpuHumaer pemieHue o0 00ecredeHuH UcKa, TO pedb
UJIET MMEHHO O TOM, YToObl oOecrneunTh B OyAylIleM peaau3aluio MaTepHaIbHO-IIPABOBOTO
TpeOOBaHUs OJTHOTO JIMLA K APYTrOMY.

HckoBoe 3asiBieHHE - Ba)XXHOE CPEJICTBO BO30YXKJEHHUS Ipolecca M0 KOHKPETHOMY CIOpY.
CornacHO 3akoHy JI000€ 3aMHTEPECOBAHHOE JIMIO MOXKET OOpaTHThCS B CyI 3a 3allUTOH
HapyIIEHHOTO WJIH OCIIOPEHHOTO IpaBa. Takoe oOpalleHue U MPUHATO Ha3blBaTh IPEAbSBICHHEM
UCKa.

HckoBble TpeOOBaHUSI — 3TO Takhe TpeOOBaHUS, KOT/1a MEK/Y UCTIIOM U OTBETYMKOM BO3HHK
CIIOp B CBSI3U C HAPYLIEHUEM WA OCHApUBAHUEM CYOBbEKTUBHOTO IIPaBa U CTOPOHBI HE Pa3pEeLUIN €ro
0e3 BMeIIaTeIbCTBa Cy/a, a NepPeJajIi Ha €ro paCCMOTPEHUE U pa3pelIeHHUE.

JIro6oe oOpareHne B Cyl ¢ HCKOM JIOJDKHO COIPOBOXKIAThCS TPEOOBAHMEM K OTBETUHKY, T.€. K
KOHKPETHOMY JIMIly, HapylIMBIIEMY €ro mnpaBo. B coueranuu aByx TpeOOBaHUI: MaTepHalIbHO-
paBoBOro (TpeGoBaHMs MCTLA K OTBETYMKY) U IPOLECCYaTbHO-IIPAaBOBOrO (TpeOOBaHUS HCTLA K
CyZly) U COCTOUT UCK. be3 01HOM 13 3TUX CTOPOH MCKa HE CYIIECTBYET.

Bes cynebnast uckoBast (opma MOCBSIIEHa TOMY, YTOOBI IPOBEPUTH OOOCHOBAHHOCTD
TpeOOBaHUs UCTIIA K OTBETYMKY, U €CIM OHO OOOCHOBAHHO, TO YIOBJIETBOPHUTH 3TO TpeOoBaHue. B
IIPOTUBHOM cCllydae CyJl OTKa3biBaeT B Hcke. CyJ OTKa3bIBa€T HE B OOpalleHUH K CYyIy, & UMEHHO, B
TpeOOBaHMU HCTIA K OTBETUUKY, MOCKOJBKY OOpallleHUuE YK€ COCTOSUIOCh U Cy/bs MPUHSAJ HCKOBOE
3asBienue. [loaTomy ecnu HeT TpeOGOBaHMS UCTIA K OTBETYHKY, TO HET U ncka. OOpaienue B cyn 6e3
MaTepUaJILHO-IIPABOBOTO TPEOOBAHUS K OTBETUMKY TaKXKE€ HE MOXKET pacCMaTpuBaThCi B KaueCTBE
UCKa.

Hck — »TO eauHOE TOHSTHE, HUMEIOUIee [BE CTOPOHBI: MaTepUalbHO-NPABOBYIO U
poIreccyaabHO-TIPaBoBYy0. O0€ CTOPOHBI HAXOIATCS B HEPA3PHIBHOM €IUHCTRBE.

HckoM cnemyer cuuTaTh MpenbsSBIEHHOE B CyI Uil PAacCMOTPEHUS M pa3pellieHus B
ONPEJIEIEHHOM IpOLIECCyalIbHOM TOpSAKE MaTepualbHO-IPaBOBOE TpeOOBaHHWE OJHOTO JMLA K
JIpYroMy, BBITEKAIOIIEE U3 CIIOPHOIO MAaTepUalbHO-IIPABOBOTO OTHOLIEHUS M OCHOBAaHHOE Ha
OTpEJIENIEHHBIX I0PUANYECKUX (paKTax.

3. DJ1eMeHTBI HCKA

DeMEeHTHI HCKA XapaKTePU3YIOT €ro CoJep KaHKe U MPaBoBYIO npupoay. Mck coctout us aByx
AJIEMEHTOB: MpPEIMETa U OCHOBaHMs. 3aKOH U cy/ie0Hasi MPaKTUKa UMEHHO 3TUMU JIBYMS 3J€MEHTaMU
MCYEPIBIBAIOT COJCPKAHUE HCKA KAK €MHOIO MOHSITHS.

3HaueHue 3JIEMEHTOB MCKa COCTOMT B TOM, YTO OHH CIY)KAaT CPEICTBOM HHIUBUIyaU3alUU
uckoB. [lo mpenMeTy U OCHOBaHUIO OJMH HCK OTIMYaeTcs OT Apyroro. IIpenmer m ocHoBaHME HMCKa
UMEIOT 3HA4YeHWe JUIsl OIpeNeieHHs] ToXAecTBa HCKOB. OHM MOMOTalOT KOHKPETU3WPOBATh
00CTOSITENHCTBA IO JIEJIY U TOCTPOUTH 3AILUTY IPOTUB UCKA.

B 3akoHe roBoputcs, 4TO U3MEHEHHUE MCKA IPOUCXOUT 110 €ro IpeaIMeTy U OCHOBaHHUIO (cT. 39
ITIK). DTu »s1eMeHThl HMMEIOT 3HAu€HUe JUIsl OIpeleleHus o0beMa HMCKOBOW 3allluThl IO



IperbsBICHHOMY TpeboBaHuio. OHHM JK€ YCTaHaBIMBAIOT HAIpaBJIEHHE, XOJ U OCOOEHHOCTH
Cyne0HOTO pa30upaTesIbCTBA MO KAXKIOMY MPOLIECCY.

Takum oOpa3om, Bompoc 00 »3JIeMEHTaX HCKa HMMEET HE TOJIbKO TEOPETUYECKOe, HO U
MIPaKTUYECKOE 3HAYECHHE.

Bce copepxkanue ucka onpeaensercs AByMsl €ro COCTaBHBIMM YacTSIMM, KOTOPBIMH SIBJISIFOTCS
IpeIMEeT U OCHOBaHUE HCKa.

BMmecrte ¢ TeM HEKOTOpPbIE aBTOPHI MOJIAralOT, YTO MOMUMO 3TUX ABYX AJIEMEHTOB MCKa B HEM
JOJIKEH OBITH €Ille TPETHH 3JIEMEHT — COAepIKaHHeE.

Pa3pemas cop CTOpoH, a TakXe 3asBJIEHHOE HCTLOM MCKOBOE TpeOOBaHHE, CyI IOJIKEH
IIPOBEPUTH €r0 3aKOHHOCTh U 0OOOCHOBAHHOCTH M JIaTh OTBET 10 3TOMY KOHKPETHOMY TPEOOBaHHIO B
pemenuu. B cBoro odepens TpeOOBaHWE HCTIA K OTBETYMKY JOJDKHO 00s13aT€ThHO OOOCHOBBIBATHCSA
KOHKpETHbIMU (aKkTaMd U ONHUPAThCS HA COOTBETCTBYIOILYI0 HOPMY IIpaBa, IOJJIEKAILYIO
MIPUMEHEHUIO 110 JAHHOMY CIIOpY.

['paxxnanckoe mpoleccyanbHOE 3aKOHOAATEIbCTBO YCTAHABIMBAET, YTO B MCKOBOM 3asIBICHUU
JOJKHO OBITh yKa3aHO TpeOOBAaHME MCTIIA K OTBETYMKY U OOCTOSATENbCTBA, HAa KOTOPBIX MCTEIl
ocHOBbIBaeT cBoe TpeboBanue (cr. 131, 151 [ITIK). IlosTomMy mnpenMerom HCKa SBISETCS TO
KOHKpPETHOE MaTepuajIbHO-IIPAaBOBOE TpeOOBaHUE, KOTOPOE HCTEI] MPEABABIAET K OTBETUUKY U
OTHOCHUTEJILHO KOTOPOT'O CYJ IOJ’KEH BBIHECTH PELIECHUE 10 AETy

[Tomumo mnpeameTra HCKa CYIIECTBYET TaK Ha3bIBa€MbIl MaTepualbHbIi OOBEKT cHopa,
KOTOPbIM MOXET OBbITh KOHKpETHas Bellb, IMpEeIMeT, JEHEeXHas cymMma, IOJyleXalias Iepeaadye,
B3bICKaHMIO. MaTepuanbHblii 00BbEKT Ccrlopa BXOJUT B IpeaMeT ucka. B yacTHOCTH, KOraa peub uaeT
00 YBEIMYEHUU WJIM YMEHBIIEHUU pa3Mepa UCKOBBIX TPeOOBAaHUN, TO M3MEHSETCS KOJIMYECTBEHHAs
CTOpPOHA MaTEPUATILHOTO 0OBEKTA CIIOpa, a HE MIPEeIMET HCKa.

OcHoBanme ucka. OCHOBaHHE HMCKa COCTaBISIOT IOpUAMYECKHE (DAKThl, HA KOTOPBIX HCTEIl
OCHOBBIBAET MaTEpHAILHO-TIPaBOBOE TpeboBanue K oTBeTunKy. Cornacuo 1. 5 ct. 131 I'TIK B nickoBoM
3asIBJICHUU JIOJDKHBI OBITh YKa3aHbI 00CTOSITENILCTBA, HA KOTOPBIX UCTEI] OCHOBBIBAET CBOE TpeOOBaHUE
K oTBeTUrMKYy. OCHOBaHHE HMCKAa — 3TO TO, U3 YEro KCTEL BBIBOAUT CBOU TPEOOBAHMSI K OTBETUHUKY.
IOpunnueckue GakTol - 3T0 00CTOATENHCTBA, CO3/IAIOIINE, U3MEHSIONINE MPaBa M 00s3aHHOCTH CTOPOH
WM e MPEensSTCTBYIOLME BOZHUKHOBEHUIO NIPaB U 00s3aHHOCTeH. Takumu ropuaudeckumMu Gpakramu
MOTYT OBbITh: 3aKJIFOUEHHUE JI0I0BOpa, BCTYIUIEHHE B Opak M €ro perucrpanus, npuunHeHue Bpena. B
OOJIBIIMHCTBE CIYy4aeB OCHOBAHUEM MCKa CIY)KHUT CJIOXKHBIM (DakTHUUeCKud cOCTaB, KOrJa B HEro
BXOJIIT HECKOJIBKO IOpUINYECKUX (PAKTOB, 00pa3yIoNIMX OCHOBAHNE UCKA.

IOpuauueckue QaxThl, COCTaBISIONIME OCHOBAaHME HCKA, KAaK IPAaBUJIO, CIIEAyeT HCKaThb B
TUIIOTE3€ IPaBOBOM HOPMBI, MOAJIEKALIEH TPUMEHEHHUIO IIPU pa3pelieHUH KOHKPETHOTO CIiopa B Cy/IE.

Bce ropuanueckue ¢akTbl COCTaBIAIOT (aKkTHYecKoe ocHOBaHUE ucka. Kpome daktuyeckoro
OCHOBAaHHUS MCKa, MOKHO BBLICIUTh TaKKe IpaBoBoe oOcHoBaHWe. OOparmiaschb B Cyd, HCTell
pPacCUMTBIBAET, YTO €r0 CYOBEKTHBHOE MpaBo Oyaer 3amuiieHo. OIHaKo yisi TOro, YTOOBI €ro
TpeboBaHue OBLJIO yIOBIETBOPEHO, HAZO0 3TO TpeOOBaHME OCHOBBIBATH HE TOJIHKO Ha (haKTaxX, HO U HA
COOTBETCTBYIOILIEH HOpME IpaBa. MOXKHO 3alUINATh TOJIBKO TO TpeOOBaHHE, KOTOPOE OCHOBAHO Ha
3aKOHE. JTO O3HAYaEeT, YTO, KPOME IOpUANYECKHX (PAaKTOB CIEAYyeT YCTaHABJIMBAaThb U MaTE€pUAJIbHO-
[IPaBOBYIO HOPMY, COCTABJISIIOIIYIO [IPAaBOBOE OCHOBAHUE UCKA.

Henb3s He corimacuThCsl ¢ TEM, YTO KaX[oe TpeOOBaHHE, paccMaTpUBaeMOE CYAOM, JOJKHO
ObITh HAIpPAaBJIEHO IPOTHB OINPEAEIECHHOTO JIMLA, OCHOBAHO Ha OIpPENENICHHbIX (PAKTUUECKUX U
IOPUANYECKUX JTaHHBIX.

['paxxmanckuii nporeccyalibHbIN KOJAEKC HE COACPKUT YKa3aHHUs Ha HEOOXOAMMOCTh CCBIJIKU Ha
[IPaBOBOE€ OCHOBAHME HCKa B HCKOBOM 3asBieHMHU. OJHAKO B HHBIX HOPMATUBHBIX aKTax, IJI€
TOBOPHUTCSI O COAEP KaHUM MCKOBOTO 3asBJICHUS, YKa3bIBaeTCs Ha IPaBOBOE OCHOBaHHE HCKa. Tak, o
IIpaBOBOM oOCHOBaHMM ucka roopurci B AIIK P®, § 15 Pernmamenta MexnyHapoIHOTO
KOMMEpUYECKOro apOUTpaxxHOro cyaa, B cT. 23 PersmameHnrta TpeTeicKoro cyna Ui pa3pelieHHs
SKOHOMHYECKHUX CIIOPOB Ipu Toproso-npomsiiieHHoN naare PO u ap.
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O conepxkaHuM ucka. B HEKOTOpBIX HAayYHBIX HCTOYHUKAX B KAauE€CTBE CaMOCTOSITEILHOTO
AJIEMEHTA BBIJIENSIETCS COJIEp)KaHNEe MCKaA, M0 KOTOPhIM MMOHUMAETCS TO JEUCTBUE CY/d, COBEpPIICHHE
KOTOPOI'O IIPOCUT HCTEL.

4. Busel HICKOB

Cy1iiecTByeT MaTepuaIbHO-IPaBOBasi U MPOIECCyaIbHO-IIPaBOBask KIIACCU(PUKALUS UCKOB.

[lo cBoeil mpupone mpoleccyaidbHas IeJb BCEX HCKOB enuHa. OHa COCTOMT B 3alllUTe
HapyIIEHHOTO WM OCIOPEHHOTO CyOBbeKTMBHOro mpaBa ucrtua. [lo mpoueccyanbHON LEAH HCKU
JIeNIATCS Ha UCKU: a) O MPUCYXKACHUH; 0) O IPU3HAHUH.

UYro ke kacaeTcs MaTepuaibHO-IIPABOBOM MPHUPOJBI UCKOB, TO OHA pa3jiMyHa. DTO pa3jiuyuue
MpOSIBJIAIETCS. B TOM, YTO HCKM MOTYT OTJIMYATbCA JPYr OT Jpyra IO XapakTepy CIOPHOTrO
IIPaBOOTHOILIEHUS ¥ TOTO TPeOOBAaHMUSI, C KOTOPBIM HCTELl 00paIlaeTcs K OTBETUUKY.

MarepuanbHo-IipaBoBasi ~ KJacCU(QHUKAUs HCKOB IO3BOJISIET MPAaBUJIBHO  OIPEAEIUTh
HaIpaBJIeHHE U 00beM Cy/eOHOM 3allluThl, OIBEAOMCTBEHHOCTh CIIOPA U €ro CyObEKTHBIN COCTaB, a
TaK)Xe€ BBIIBUTH CHELU(PHUKY POLIECCYATbHBIX OCOOCHHOCTEHN TaHHOTO CIIopa.

Kak vcku o npu3HaHuu, TaKk U UCKU O MPUCYKICHUU ObIBaOT pa3nuuHbIiMU. Hampumep, ucku o
BO3MEIIEHUN Bpela, NMPUYMHEHHOTO IOBPEXKIACHUEM 3JI0pOBbs, M HCKU 00 OTOOpaHUM JeTeill u
nepeaye MX Ha BOCHUTAHHUE OT OJIHOTO POJUTENS K JPYroMy, SIBJISACH MO CBOEH IMpoleccyalbHOMN
KJIacCU(UKAUU UCKaMU O MPUCYXKIECHUU, B TO K€ BPEMsl OTJIMYAIOTCS JAPYr OT Jpyra Mo COCTaBy
YYaCTHUKOB CIIOpa, OCOOEHHOCTSIM CyNeOHOTO JO0Ka3bIBaHUS W COCTAaBY CYIAEOHBIX JOKA3aTeIbCTB,
CYILIHOCTHU PELIEHUsI U 0COOEHHOCTSIM €T0 UCIIOJIHEHUSI.

Hcku o npucy:xkieHuu sBISIOTCS Hanbosee paclipoCTpaHEHHBIMU B CyneOHOU mpakTuke. B
HCKax O MPUCYXACHUU UCTell, o0palasch B Cy[ 3a 3alIUTON CBOEro MpaBa, IPOCUT MPU3HATH 32 HUM
€ro CIIOPHOE IPaBO, & KPOME TOIO, MPUCYAUTh OTBETYMKA K COBEPIICHUIO OINPEIEICHHbIX JEeHCTBUN
WIK K BO3JEP)KaHUI0 OT uX coBepuieHus. [lockonbky ¢opMa 3aliuThl ONpeNeisieTcss XapakTepoM
HapyIIeHUs TpaBa, O 3alUTE KOTOPOTO MPOCUT KCTEL, TO MUCK O MPUCYKJIEHUU UMEET MECTO B TOM
cllydae, KOI/ia [0 XapaKTepy HapyLUIeHUs! CIOPHOTO MpaBa ero 3aluTa MOXKET OCYLIECTBISITHCS TOIBKO
IIyTE€M MPUCYXKICHHUS OTBETUMKA K COBEPIIEHUIO ONPEACIICHHBIX JEHCTBUIN MM K BO3AEPKAHUIO OT UX
COBEpLICHUS.

XapakTepHass OCOOCHHOCTh HCKOB O MPHUCYKJIEHHU COCTOMT B TOM, YTO B HHUX Kak Obl
IIPOMCXOJUT COEAUHEHHE JBYX TpeOOBaHMIl: O NPU3HAHMM CIOPHOTO MpaBa C IOCIEAYIOIIUM
TpeOOBaHWEM O NPUCYKIEHUU OTBETUMKA K BBINOJIHEHHIO O0si3aHHOCTU. Mcku o mpucyxieHun
MMEHYIOTCSI TAK)KE UCIIOJIHUTEIbHBIMHU.

Hck o npucyxIeHUM MOXKET ObITh HalpaBi€H M Ha TO, YTOOBbI OTBETUYMK BO3JEPXKAJICSI OT
JNENCTBUN, HApYIIAOIIKX IIpaBa NCTHA. Takue HCKU Ha3bIBAKOTCS UCKAMH O BOCIIPEILICHHH.

[IpenmMeToM HCKa O MPUCYXKIACHUM SBISETCS MaTepHalbHO-IIPABOBOE TpPeOOBAaHME HCTIIA,
HaIPaBJIEHHOE Ha MPHUCYXJIEHUE OTBETYHMKA K COBEPIICHHIO KaKOro-Iu0o JNEHCTBUS B MOJb3y HCTIA
WM Ha BO3JIEPYKAHUE OT COBEPUICHUS KaKOTO-JIN00 AEUCTBHUS.

OcHoBaHME MCKa O IMPUCYKICHUH COCTABIIAIOT IOPUIUYECKHE (PaKThl, CBUJIETEIbCTBYIOLIUE O
BO3HMKHOBEHHMU IIpaBa (Hampumep, (axkT 3aKiIOueHUs CHEJKH, COCTABIIEHHE U YJOCTOBEPEHHE
3aBelllaHus), U (aKThl, CBUAECTEILCTBYIOIIUE O TOM, YTO 3TO MPABO HAPYIIEHO (MCTEUYEHUE CpOKa U
HEBBITIOJTHEHUE 0053aTEIHCTB).

[IpumepaMy HCKOB O HPHUCYKIEHUU MOXKET CIYXHUTh, HalpuUMeEp, MCK O BBICEJICHUU U3
KOMHAThI U IEPECETICHUH OTBETUYHKA I10 MECTY €TI0 PEruCTpalu, UCK O B3bICKAHUU CTOMMOCTH Masl.

Hcku o nmpusHanmu. HazHayeHre MCKOB O NPU3HAHUU COCTOUT B TOM, YTOOBbI YCTPAHUTH
CIIOPHOCTb U HEOTPEJEJIEHHOCTh MpaBa. OTBETUUK B CiIydae MPeabsBICHUS K HEMY HCKa O IPU3HAHUU
HE MOHYKJIAeTCs K COBEPUICHUIO KaKUX-TMOO AEMCTBUI B M0JIb3Yy UCTIIA.

Hcku o mnpu3HaHWM Ha3bIBAIOTCSI MCKaMU YCTAHOBHUTEIbHBIMM, IIOCKOJIBKY IO HHM, Kak
[IpaBUJIO, 3aJlaya CyJa 3aKJII0YaeTcs B TOM, YTOObI YCTAHOBHUTH HAJIMYME WJIM OTCYTCTBHUE CIIOPHOIO
npasa.

BMmecre ¢ Tem B psle ciayyaeB UCKM O MIPU3HAHUU CIIY)KAT CPEICTBOM 3aLUTHI IpaBa, KOTOPOe
HapyIIEHO, T.€. KOrAa HE0OXO0JUMO HE TOJIbKO BHECTH ONPEEICHHOCTh B CIIOPHOE NMPABOOTHOILIEHUE,



HO U YCTpaHWTh HapylleHue CcyOBeKTHBHOrOo TMmpaBa wucTua. HapyiienHble mnpaBa uCTHA
BOCCTaHaBJIMBAIOTCS IIyTEM YJOBJIETBOPEHUS MCKa O MPHU3HAHUM, KOrJa OTBETUYUK HE OOS3bIBaeTCS
COBEpUINTh Kakue-muOo JAelcTBUA B MOJb3y HcTuHa. [lo MckamM O mNpu3HAHWMK 3alUTa IpaBa
OCYILIECTBIISIETCSl caMUM cyAeOHbIM pemieHreM. [lockoibKy ocrapuBaHHe IpaBa MOXET CO3/aTh B
OyaylieM yrpo3y €ro HapyuleHHs, UCKU O NMPHU3HAHUM, NPEIbIBICHHbIE I MPEJOTBPAIICHUs ITON
yIpo3bl MpaBy HCTLA, UMEIOT U NMPOPUIAKTUYECKOEe 3HaueHue. Vcku o mpu3HaHUU MOTYT CIIYKHUTb
CPEACTBOM YCTaHOBJIEHUS HE TOJBKO CIIOPHOIO IpaBa, HO U CIIOPHOM 0OS3aHHOCTH.

Hepenko nck 0 npu3HaHUU MOXKET MPEIIeCTBOBATh UCKY O MPUCYXKICHUH. ITO MPOUCXOJUT B
TeX CiydasX, Korja o0a HCKOBBIX TpeOOBaHMS B3aMMHO CBSI3aHbl U YAOBJIETBOPEHUE HCKa O
IIPU3HAHUY BJIEYET 332 COOOM U yOBJIETBOPEHHE UCKA O IIPUCYKICHUH.

[Ipumepom MoxkeT ciayxuTh UCK T. K 3aBODKCKOMY KOMOWHATy COIMAJIbHOM 3aIUThI
HAacCeJIEeHUs I'. YIIbTHOBCKA O IPU3HAHMY HE3aKOHHBIM PELICHMS O IPEKPAICHUH BBIILIATHI EMY IIEHCUU
3a BBICIYTY JIET KakK JIETYMKY-HCHBITATENI0 M O B3BICKAHMM HEAOIOJYYEHHBIX CYMM IIEHCHH H
KOMIICHCAllUU MOPAJIBHOTO Bpea.

HNckn o mnpusHaHUM [EnsATCS HAa MOJIOKMTEJbHbIE M OTPULATE/]bHbIe HMCKH. Ecim Hck
HaIpaBJIEH Ha MPU3HAHKUE CIIOPHOTO MpaBa, TO OyAET UMETh MECTO UCK O MPU3HAHUHU MOJIOKUTEIbHBIH,
HampuMep, UCK O PU3HAHUH IpaBa aBTOPCTBA, paBa COOCTBEHHOCTH U T.[I.

Ecnm ke uCKk HampaBlieH Ha NpPU3HAHWE OTCYTCTBHs CIIOPHOIO IIpaBa, HApPHUMEp, HCK O
MpU3HAHUU Opaka HeJeUCTBUTEIbHBIM, TO 3TO OYAET OTPULIATENIbHBIN UCK O TPU3HAHUH.

B Teopun rpaxxgaHCKOro IMpoLecCyalbHOTO IIPaBa UMEET MECTO CYKICHHE O CyIECTBOBAHUU
npeodpa3zoBaTebHBIX UCKOB. X CyThb CBOAAT K TOMY, YTO OHHM HAIlpaBJIEHbl HA MU3MEHEHHE WIIU
IIPEKpaLICHUE CYIECTBYIOIIETO ¢ OTBETYMKOM IIPAaBOOTHOIIEHHS U YKa3bIBAETCS HA TO, YTO 3TO MOKET
IPOM30MTH B pe3ylbTaTe OJHOCTOPOHHEro BOJEM3bsABICHHA ucTHa. OpnHako oOpaiieHue
3aMHTEPECOBAHHOIO JIMIA B CYyJl CIEAYyeT B TE€X CIIydasX, KOrJa CyObE€KTUBHOE IpaBO KeM-TH00 Ha-
PYIIEHO MJIM OcllapuBaeTcs U TpeOyeT cyaeOHoH 3amuThl. Eciau HapylieHue npasa MOATBEPAUTCS, TO
CyJl BBIHECET pEIIeHUE, KOTOPBIM 3alllUTUT HAPYIIEHHOE MpaBo. PaccmaTpuBas KOHKPETHOE JIEN0, CYL
TOJIBKO YCTaHABIIMBAET, KAKOE IIPAaBO HAPYLIEHO MJIM OCIOPEHO, U AAET €MY 3aIUTY CBOUM PEIICHUEM.

[loMrMO HCKOB O NIpPU3HAHMM M HUCKOB O IPUCYKICHUU B IOPUIUYECKON JMUTEpATYpE
YKa3bIBa€TCs Ha MOSBJICHUE IPYNIIOBBIX HCKOB HJIM MCKOB B 3aIIIUTY HEOIPeIeJeHHOr0 Kpyra JIMi
U KOCBEHHBIX (IIPOM3BOJAHBIX) HCKOB.

OcHoBoll a5 KinaccuuKalvy JaHHBIX HMCKOB, 110 MHEHHMIO HEKOTOPBIX aBTOPOB, SIBJISETCS
XapaKTep 3alUIIAEMBIX HTHTEPECOB.

5. IIpaBo Ha uck

B nmoHATMM mnpaBa Ha HUCK CYLIECTBYIOT JIBa HEPa3pbIBHO CBS3aHHBIX MeEXAy co0oit
npaBomounsi. IIpaBo Ha uMCK BKJIIOYaeT B ceOs MpaBO Ha NPEIbSBICHHE HMCKAa U IPaBO Ha €ro
yrnoBierBopenue. Takum oOpa3oM, B IpaBe Ha MCK CYHIECTBYIOT IBE CTOPOHBI, B MPABOMOYHS:
nporeccyaigbHast CTOpOHA (TMPaBO Ha MPexbsBICHUE UCKA) U MaTepHAbHO-IIPaBOBasi CTOPOHA (TIpaBo
Ha yjoBIeTBopeHue ncka). O6a mpaBoMOYMsI TECHO CBSi3aHbl Mexay coOoil. IIpaBo Ha uck ~ camo-
CTOSITEIIbHOE CYOBEKTMBHOE MPaBO HMCTHA. ECM y MCTIa MMeeTcsl MpaBO Ha TPEAbSBICHUE MCKA U
MIPaBO Ha YIOBJIETBOPEHHUE UCKA, TO €r0 HAPYIICHHOE WA OCTIOPEHHOE MPABO MOJIYYHUT HAJUICKAIYIO
CyneOHYIO 3aIlUTYy.

KoHcTHuTyIIMoHHOE MpaBo Ha Cy[eOHYIO 3aIIUTY pealn3yeTcs B paBe Ha UCK. [IpaBo Ha HCK —
3TO HE caMO HapylmIeHHOE CYyOBEKTHBHOE IMPaBO HCTIA, & BO3MOXHOCTH IOJyYCHHUS 3alIUTHI 3TOTO
IpaBa B OINPEIEIICHHOM IIPOIIeCCyaTbHOM TOPSIIKE, B HICKOBOH (hopme.

Hannuue wnm otcyTcTBHE ITpaBa HA NPEAbIBICHUE NCKA IPOBEPSETCS MPU IPUHATHH HCKOBOTO
3asgBieHuA. Ecim Y HCTHA OTCYTCTBYCT IpaBO Ha IMPCABABICHHUEC HCKa, TO CYIAbs OTKa3bIiBACT B
MPUHATAN WCKOBOTO 3asiBIICHHs. MarepuanbHO-TIpaBOBas CTOPOHA IpaBa Ha WCK, T.€. MPaBO Ha
YIIOBJIETBOPEHHUE MCKa, MPOBEPSIETCS M BBISICHACTCS B XOJ€ CyaeOHOro pa3duparenbcrBa. Ecim mpaso
UCTIIa 00OCHOBAaHHO KakK C TPABOBOW, TaK U C (PaKTHUECKOW CTOPOHBI, TO Yy HCTIA €CTh IPaBO Ha
YIIOBJIETBOPEHHE HCKa. BMmecTe ¢ TeM y 3aMHTEPECOBAaHHOTO JIMIIa MOXXET OBITh TpaBO Ha
NpeabsBICHNE HMCKa W OJHOBPEMEHHO OTCYTCTBOBAaTh MPaBO Ha YIOBIETBOpPEHHME WHCKa. Tak,
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HCTEUYEHHE CPOKa MCKOBOI JIaBHOCTH SIBJISIETCSI OCHOBAHUEM JUIS OTKa3a B HCKE, IMOCKOJIbKY y HCTIIa
HET IpaBa Ha yJOBJIETBOPEHHUE HCKA.

B Teopuu rpaxxaaHckoro npoiiecca NpaBoMoOuYre Ha IPEIbsIBICHUE UCKa, T. €. IPAaBOMOYME Ha
BO30YKJIEHHE MPOIIecca, CBA3BIBAIOT C HAIMYMEM IMIPEANOCHUIOK MpaBa Ha NPEIbsIBICHUE UCKA.

Paznnyaror o0mme U cnenuajJbHble MPeANOCHUIKHU IIpaBa Ha IMpeabsBieHue ucka. K uuciy
oOLIUX Ul BCEX KaTErOpUM JIeJ1 OTHOCSTCS CIIEAYIOLIUE PEIIOChUIKH:

UCTel] JOJDKeH 00JaJaTh TIpakJaHCKON MpolecCyallbHOW —IPaBOCIOCOOHOCTHIO, T.€.
CIOCOOHOCTBIO OBITH CTOPOHOM B Ipolecce. ['paxkaanckas npoieccyaibHas MpaBoCnocoOHOCTh — 3TO
CHOCOOHOCTh UMETh IpaKJaHCKUE MpoleccyalbHble paBa U HecTH obs3anHoCcTH (cT. 36 I'TIK). OHna
TECHO CBSI3aHa C rpaxkJaHCKOM mpaBocnocoOHocThio (4. 1 cr. 17 T'K P®). Ilockonbky Bce rpaxaaHe
MIPaBOCIIOCOOHBI C MOMEHTA POXKIEHMSI, TO UMEHHO C 3TOTO MOMEHTa OHU MOT'YT OBITh CTOPOHAMH IO
neny. IIpakTuuecku 3Ta MpeAnochlika UMEET 3HAU€HUE JUIsl OpraHu3aluil, MOJIb3YIOIIMUXCS TpaBaMu
opyaueckoro  juna. OpHako B OPEIyCMOTPEHHBIX 3aKOHOM — CIy4asiX IpPOLECCYaIbHYIO
[IPaBOCIIOCOOHOCTh MOTYT UMETh OpraHU3al[MH, HE UMEIOLIUE CTaTyca IOPUANYECKOTO JIHIIA.

CyObexkrtaMu criopa B cyje o0mel IOpUCIUKIMU MOTYT OBbITh IOPUIMYECKUE JIMIIA, KOTOpHIE
SIBJIIFOTCSI HEKOMMEPUYECKUMH OpraHU3alUsIMU, €CJIM CIOP C UX Y4aCTUEM HE HOCUT SKOHOMHYECKOTO
XapakrTepa;

HCKOBOE 3asiBJIEHUE JIOJDKHO TMOAJIeKAaThb PACCMOTPEHHIO M Pa3pelieHUuI0 B MOPSJIKe
IPaXIaHCKOTO CYJIONpou3BoAcTBa. 110CKONIbKY 3asBI€HHE pacCMaTPUBAETCS U pa3peliaeTcs B MHOM
CyJeOHOM MOpSJIKE; 3asBJICHUE NPEIbSIBICHO B 3alIUTYy IpaB, CBOOOJ WM 3aKOHHBIX HMHTEPECOB
JPYroro JMiia rocy1apCTBEHHbIM OPraHOM, OPraHOM MECTHOI'O CaMOYIpaBJIEHUs, OpraHU3aluei niu
rpaXJIaHUHOM, KOTOpbIM HactosimuM Koaexkcom wunu npyrumu  (QenepaibHbIMM 3aKOHAMHM HE
npeaoctaBieHo Takoe mpaBo (4. 1 cr. 143 TTIK P®). MnHorma »STy NpeAmnoCHUIKY IpaBa Ha
MpeIbsABICHUE UCKa TPAKTYIOT KaK M0/IBEIOMCTBEHHOCTb JIeja Cyy.

[IpaBunbHOE oOmpeseNieHue MO0JBEIOMCTBEHHOCTH HMEET BaKHOE 3HAYEHHUE MJIsi PEIlleHUs
BOIIPOCA O MPHUHATHUH HMCKOBOTO 3asBJIEHMSI K IPOU3BOJACTBY cyaa. IlonBe1oMCTBEHHOCTD Jiena cyny
oOuieil IOpUCAUKIMU SBISETCS HEOOXOIMMOM IMPEANOChUIKONW JJIsi paCCMOTPEHUS I'PaXJAaHCKUX eIl
Cyzapl J1OCTaTOYHO YacTO CTAJKUBAIOTCS € MpoOJeMON MOJBEJOMCTBEHHOCTH KakK OJHOM U3
MIPEINOCHIIOK TpaBa Ha MPEAbSABICHUE UCKA, HAIMYUE WIH OTCYTCTBUE KOTOPOH BEIET K IMPUHSATHUIO
WM K OTKa3y B IPUHITUU UCKOBOTO 3asBJICHUSI.

Cynpl nomycKaroT OIIMOKU MpU pelIeHUH Bompoca 00 OTKa3e B MPUHATUU 3asBICHHSI BBHUILY
HEIO/IBEIOMCTBEHHOCTH CIIOpa CyAy o0Imel ropucaukuuu. Tak, 1o KOHKpeTHOMY nieny BepxoBHbIi
Cyn P® ykazan: «...0TKa3 cyaa B NpUHATUM 3asBieHuss HoTapruaiabHON manarel B 3alIUTy HHTEPECOB
HOTapUyCOB HAHMMAIOIIMXCSA YaCTHOM MPAaKTUKON 3a HE MOJIBEJOMCTBEHHOCTBIO CIIOPAa HE OCHOBAaH Ha
3aKOHE;

ClIeyolel MPEeANOChUIKON SBJSETCS OTCYTCTBHE BCTYMHBIIETO B 3aKOHHYIO CHIIY PEIICHUS
cyla IO CHOpY MEXIY TEMHU K€ CTOPOHAMH O TOM € IpeIMeTe M IO TeM K€ OCHOBAHMSIM WU
OTCYTCTBHE ONPEJEIICHUS CyJa O MPEeKpalleHUH IPOU3BOJICTBA 10 JIeIy B CBSI3U C MPUHATHEM OTKa3a
UCTIA OT MCKa WJIN YTBEP>KJIEHUEM MUPOBOTO coryaimeHus cTopoH (1. 2 cr. 134 I['TIK PO);

Jpyroy NpeArnochUIKON IMpaBa Ha MPEeAbABICHUE UCKA SBISETCS cTaBliee 00sf3aTeIbHBIM IS
CTOPOH U HIPUHSATOE MO CHOPY MEXAY TEMHU K€ CTOPOHAMH, O TOM )K€ IMpEeAMETe U IO TeM Ke
OCHOBAHUSIM pEIlIEHHE TPETEHCKOIro Cyla, 3a HCKIIOUEHUEM CIIydaeB, €Cld CyJl OTKa3zaj B BblIaue
WCIIOJTHUTEIHHOTO JINCTA HA MPUHYIUTEIFHOE MCIOJHEHUE PEIICHUs TpeTerickoro cyna (4. 3 cr. 134
['TIK PD).

Jlo mpHUHATHS OTKa3a MCTHA OT MCKa WM YTBEP>KJIEHUS MHUPOBOIO COIJIALIEHHS] CTOPOH CY.
pa3bsACHSAET UM IIPaBOBBIE IOCIEJICTBUSA, CBSI3aHHBIE C OTKAa30M HCTLA OT MCKa, B TOM YHCIE
HEBO3MOXXHOCTh BTOPUYHOI'O OOpallleHUs B CyA MO CIOPY MEXKIY TEMHU K€ CTOPOHAMH, O TOM Ke
IpeaMeTe U 10 TOMY K€ ocHoBaHMIO. Kak cienyeT u3 3Toi HOpMBI 3aKOHA, MOCJIEICTBUS OTKa3a OT
HCKa Pa3bsCHIIOTCS TOJBKO MCTIY, a He cTopoHaM. [loaToMy mpenycMOTpeHHbIE 3aKOHOM IOCIE[-
CTBUS IIPEKpaLLEHuUsI IPOU3BOJICTBA 110 ey BBUAY OTKAa3a UCTLA OT UCKA KAacaloTcs JIUMIIb UCTIA, a HE
OTBETYHKA.
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[locnencTBust OTKasa HCTHA OT MCKa HE JIMINAIOT IIpaBa OTBETYMKAa Ha MpeAbsSBIICHUE
aHAJIOTMYHOTO MCKA B CY/.

HCpBBIe ABC TMPCANOCBIJIKM HOCAT HA3BAHHWC IIOJIOKHUTCIBHBIX IMPEAINIOCHIIIOK IIpaBa Ha
MNPpEABABICHUC UCKA, OCTAJIBHBIC OTHOCATCA K YHUCITY OTPHULATCIBbHBIX MMPCAIIOCHIIIOK.

ITomumo O6IIH/IX MNpCAIOChIJIOK ITpaBa Ha HNOPCABABICHUC HCKa CYIICCTBYIOT TaKXe
crenraJbHble NPeANOoChbIKH /IS OT/IEIbHBIX KaTeropuii crnopoB. CyIIHOCTh UX 3aKI0YAETCA B TOM,
YTO JJI HEKOTOPHIX KaTeropuil IpaKJaHCKUX JeJ YCTaHOBJIEH BHECYAECOHBIM IpelBapUTENbHbII
MOPSIIOK pa3pelieHus Cropa, Mpexkae YeM 3aWHTEPECOBAHHOE JIUII0 MOXKET OOpaTUThbCi B CyA 3a
3aIUTON HAPYIICHHOTO WJIM OCIIOpEHHOro npaBa. B coorBercTBuu co ct. 17 Cemelrinoro koaekca PO
corjacue >KE€Hbl BO BpeMs OEpeMEHHOCTM M B TEUEHHE TIoja Iocie poxkaeHus peOeHka Ha
pacTopkeHne Opaka Mo TpeOOBaHUIO €€ CYNpyra SBIISCTCS CIECIHAIbHONW MPEANOCHIIKON ISl JaHHOU
KaTeropuu aei.

HpaBOBBIe MOCICACTBUA OTCYTCTBUSA IPCAIOCHIIOK ITpaBa Ha MPCABABICHHUEC HCKa COCTOAT B
TOM, 4YTO €CJIM UX OTCYTCTBHUC 06Hap}I)KI/ITC$I npu B036y)KJI€HI/II/I Acia, TO Cyabd AOJDKCH OTKAa3aThb B
NPUHATUM 3asiBieHus. B ciydae oOHapyXeHMs OTCYTCTBHSI OJHOM U3 MPEANOCHUIOK B CTaguM
paccMOTpeHUs Jieia MPOU3BOICTBO MO AeNy JOJIKHO ObITh mpekpaieHo (4. 1,2 ct. 220 I'TIK PO).

6. IIpoueccyaibHbIe CPEACTBA 3aIMTHI OTBETYMKA MPOTHB HCKA

3aKoH, KaK M3BECTHO, NMPEAOCTABISIET B paBHOM Mepe OJAMHAKOBBIE BO3MOMXHOCTHU JJISl 3AIIUThI
cBoux mpaB obeum ctopoHam mporecca. CormacHo ct. 39 T'TIK oTBeTuMK MOXET NpHU3HATH HCK.
OpHako B OOJBIIMHCTBE CIIydaeB OTBETYMK HE NPU3HAET HCKA U 3allMIIAETCS IPOTUB
MIPEIbSABIECHHOTO K HEMY TPEOOBAaHMSI BCEMU CIIOCOOaMU, NMPEIOCTABICHHBIMU €MY 3aKOHOM.

OCHOBHBIMU CPEICTBAMHU 3alIUThl OTBETYMKA NPOTUB NPEIBSIBICHHOIO HCKa CIIYXKaT
BO3paKEHMs. Bo3pakeHus MOryr HOCUTh KaK MaTepHaJbHO-IIPABOBOM, TaK U IPOUECCYAbHBIN
XapakTep. MarepuanbHO-IIPABOBBIE BO3PAKEHMSI OTBETYMKA HAIPABJIEHbI IPOTUB  HCKOBBIX
TpeboBanuil. [IpoueccyanbHO-IpaBOBbIE BO3PAaXKEHUS HMEIOT CBOEW IIENbI0  ONPOBEPTHYTh
IIPAaBOMEPHOCTB MPOLECCA, Er0 BOZHUKHOBEHUS, IIPOIOJIKECHHUSL.

DT0 MOTyT OBITH BO3pa)KEHUsI, HAIIPABJIEHHBIE HA MPUOCTAHOBJIEHHE, MPEKpallleHHue Mpolecca.
Onu Bcera HampaiieHbl IPOTUB MPOIIECCa U OCHOBAaHBI HA HOPMax I'Pa)JIaHCKOrO MPOLECCYalIbHOIO
IIpaBa.

MarepuanbHO-IPaBOBbIE BO3PAXKEHMSI OTBETYMKA HAMPABJICHBI HA OINPOBEPKEHHE HCKOBBIX
TpeOOBaHMN HCTIA, KOTJa OTBETUMK BO3PAXKAET NPOTHUB KaK (PAaKTUYECKOW, TaKk M IPaBOBOI
000CHOBAHHOCTH MCKa. JTU BO3PaXKEHHUS JAIOTCS CO CCHUIKOM Ha HOPMBI MaTEpHUaJbHOIO IMpaBa U
IIpecieayIoT Leb 0TKa3a B Y0BJIETBOPEHUHU UCKOBBIX TPEOOBAHUI UCTIIA 110 CYILECTBY.

B kauecTtBe cpeicTBa 3alllUThl OTBETYMK MOXKET H30paTh MPOCTOE OTPULIAHME HCKa HWIIU
MIPOCUTH O 3aUeTe BCTPEUHBIX TPEOOBAHUM.

Berpeunbiit uck. CoriacHO 3akOHY OTBETYMK BIIpaBE€ 0O BBIHECEHHS PELICHHUS CYIOM
MPEABSIBUTE K UCTIy BCTPEYHBIM MCK JUIsi COBMECTHOIO PACCMOTPEHMS C NEPBOHAYAIBHBIM HCKOM.
[IpenbsiBIeHNE BCTPEUHOTO MCKa MPOM3BOJIUTCS MO OOIIMM IpaBWiIaM NpeabsBieHus ucka (ct. 137
['TIK PO).

Berpeunblilt uICK — 3TO MaTepHalbHO-IIPaBOBOE TPeOOBAaHUE OTBETYMKA K UCTILY, 3asBJIEHHOE
JUISI COBMECTHOTO PACCMOTPEHHS C TEPBOHAYAIIBHBIM HCKOM.

Berpeunslil MCK IpexbsABIAETCS OTBETYMKOM JUIS 3AIUTHI MIPOTUB NEPBOHAYAIBHOIO HCKA.
[IpenbsBasiss BCTpEUHBIH HCK, OTBETYMK J1OOMBAETCS OTKJIOHEHHsS TpeOOBaHUM HcTLA JIMOO 3auera
CBOUX TpeOOBaHUM.

CoBMecTHOE pacCMOTPEHUE B OJTHOM IpOliecce NEPBOHAYAILHOTO U BCTPEYHOIO MCKOB UMEET
psa npeumyiectB. I[Ipexne Bcero 3TO CrnOCOOCTBYET SKOHOMHHM IPOLECCYAIbHBIX CPEICTB IO
KOHKPETHOMY JelTy. B TO ke Bpems Takoe pacCMOTpPEHUE CIYKUT rapaHTUEN 3alUTHI IIpaB KaK UCTLA,
TaKk W OTBETYMKA, TapaHTHUEH MPABWIBHOCTU pa3pelICHUs HUX CHOPA, HMCKIOYAET BO3MOYKHOCTH
BBIHECEHHMSI [IPOTUBOPEUNBBIX PEIICHUN 110 KOHKPETHOMY JIENY.



[IpaBuna mnpenbsBIE€HUS BCTPEYHOIO HMCKa HUMEIOT OINPEACIEHHYI0 IO0CIEeI0BaTEIbHOCTD.
OTBeTYMK MOXET MPEeAbSIBUTh BCTPEUHBIM HCK OO TOrO MOMEHTAa, IOKa CyJ HE YyJIalIuTci B
COBEILATENIbHYI0 KOMHATY U1 BHIHECEHUS PEICHUS T10 JIeTy.

CropoHBl IIpU NPEIbSIBICHUM BCTPEUHOTO HCKA MEHSIOTCS IPOLECCYAIbHBIM IOJIOXKEHUEM,
UCTIIOM CTAQHOBUTCSI OTBETYMK, @ MECTO OTBETYMKA [0 BCTPEYHOMY HCKY, 3aHHUMAeT MCTEL IO
MepBOHAYATPHOMY TPEOOBAHHMIO.

[TockonbKy mHpaBO HPEIbSABICHHUS BCTPEYHOIO HMCKA - BaXKHEHIIee IUCIIO3UTHBHOE IPaBO
UCTIA, TO CY/bsl B OPSJIKE MOATOTOBKH Jiea K CyJIeOHOMY pa30HpaTenbCTBY, Pa3bsCHsISI CTOPOHAM UX
mpoueccyajibHble IpaBa U OOS3aHHOCTH, [OJDKEH Ha3BaThb CpeOu HHUX IIPaBO MPEIbsSBICHUS
BcTpeuHoro ucka (4. 3 cr. 151 T'TIK). B HeoOXoauMBbIX ciydasX 3TO K€ IMPaBO JOJDKHO OBITH
Pa3bsACHEHO OTBETUYMKY B XOJI€ Cy1€0HOTO pa30upaTenbCTBa.

[IpenbsiBaeHNE BCTPEUHOIO MCKa MPOUCXOAUT MO OOLIMM IMpaBujiaM MpeabsBIeHUs ucka. [l
MpEeIbsABICHUSI BCTPEYHOIO MCKa 3aKOH yCTaHaBIMBaeT oco0oe MpaBWwio MojAcyAHOCTH. B
COOTBETCTBUHU C 3aKOHOM BCTPEYHBIM MCK HE3aBHCHMO OT €ro MOJCYAHOCTH HpuHuMaercs [is ero
COBMECTHOTO PaCCMOTPEHHS B CyJE IO MECTy pacCMOTPEHHs MepBoHavanbHOTO Mcka (4. 2 cT. 31 I'TIK
P®). OtBer Ha 3asBlieHHOE BCTpeyHOE TpeOOBaHHME MAOHKEH OBITh JaH B CYIACOHOM pEIICHUU
OJIHOBPEMEHHO C OTBETOM I10 MEpBOHAYAIbHO 3as8BJIEHHOMY MCKY ucTHa. [Ipu 3TOM ynoBieTBopeHue
BCTPEUHOI'0 MCKa BjeuyeT 3a co00il OTKa3 JuOO0 yMEHBbLIEHHE B YAOBJIETBOPEHHUU NEPBOHAYAIBLHOTO
ucka. CTOpOHBI MOTYT 3aKJIIOUUTh MHUPOBOE COIVIAIEHHE KaK 10 NEpPBOHAYAIBbHOMY, TaK U IIO
BCTPEUHOMY UCKY B IIPOLIECCE PACCMOTPEHUS CHOpA.

3aKoH IpeaycMaTpUBAET ONpeAeICHHbIE YCIOBUS IPUHSITHS BCTPEYHOIO HCKa K MPOU3BOJICTBY
CyJla BMECTE C IIE€pBOHAYAIBHO MPEIbSABICHHBIM UCKOBBIM TPEOOBAHUEM B CITydasiX, €CIIH:

1) BcTpeuHoe TpeOoBaHUE HANPABICHO K 3a4€Ty IEPBOHAYAIBHOTO

TpeOoBaHuUS;

2) yIOBJETBOPEHUE BCTPEUHOTO MCKAa HCKIIIOYAET IMOJIHOCTHIO WM B YacTH YJIOBJIETBOPEHUS
MIEPBOHAYAIIBHOIO UCKA;

3) Mexy BCTPEYHBIM M NIEPBOHAYAIBHBIM UCKaMH UMEETCS] B3aUMHAas CBSI3b U MX COBMECTHOE
paccMOTpeHHue MpHUBeneT K 0ojee ObICTPOMY M MPABIIIBHOMY paccMoTpeHuto cropoB (cr. 138 I'TIK
PD).

JUis TpUHATUS BCTPEYHOIO MCKA JOCTATOYHO OJHOTO M3 YCIOBUM, MPELyCMOTPEHHBIX
3akoHOM. Kak mpaBumiio, BCTPEUHBIM UCK MOJICKUT MPUHATUIO K MPOU3BOJICTBY JJIsi COBMECTHOTO
paccMOTpeHHUs] € TepBOHAYaJbHBIM, €CJIM OH HalpaBieH K 3a4eTy MU JK€ Ha OTKJIOHEHHE
[IEPBOHAYAILHOTO TPEOOBaHMUS.

Tak, Hampumep, BO3MOKHO NPEIbSIBICHHE BCTPEUYHOrO TpeOOBaHUS O MPU3HAHUU IpaBa
cOOCTBEHHOCTH Ha KBapTHUPY, O IPU3HAHUM OTBETUYMKA HE MPUOOPETIINM ITpaBa Ha >KWIIYIO IJIOIIAlb B
3TOM KBAapTHUPE, O CHATHH €0 C PETUCTPALMOHHOIO y4eTa [0 NePBOHAYAIbHOMY UCKY, O IPU3HAHUH Y
ucTHa npasa cooctBeHHocTH Ha 4yacTh nas B JKCK Ha kBapTupy, O BCEIEHHH, ONPECIICHUN HOPsSAKa
M10JIb30BaHMs JAHHOM KBapTUPOW (IIOCKOJIBKY KBapTHpa NMpUOOpEeTeHa B MEPHOJ COCTOSHUSA B Opake
CTOPOH.

TpeOGoBanue o 3ayere MOXKET ObITH OQOPMIIEHO B BUJAE BCTPEUHOI'O MCKAa M B TO K€ BpeMms
MOXXET OBbITh 3asBJICHO OTBETYUKOM U B (QopMe BO3PaXKEHUS MPOTUB YyJIOBJIETBOPEHHS
[IEpBOHAYAILHOTO MCKa. B JaHHOM ciyyae 3TO BO3MOXHO, €CJIM BCTpEUYHOE TpeOOBaHUE HE IPEBbI-
11aeT 1o CBOUM pa3Mepam MepBOHauaIbHOro TpeOOBaHUS.

OpHako HE BO BCEX CIIy4asX BO3MOXKHO IPEIbSIBICHHE BCTPEYHOIO MCKa MO JAHHOMY
OCHOBaHHUIO. B 0THOM U3 mocTaHOBJIEHUH 1O KOHKpeTHoMy Jaeny BepxoBueiii Cyn PO ykazan, yto
«mocobue no 0e3paboTUIle HE OTHECEHO K YHCIY BBIILJIAT, MOAJIEKAIIUX 3a4eTy MPHU OINpeAcTIeHUN
3apaboTKa, B3bICKMBAEMOTI'0 B I10JIb3Y pa0OOTHHKA 32 BPEMsI BBIHYKIEHHOTO IIPOTYIIay.

[IpuHsATHE BCTPEYHOr0 UCKa JOMYCTUMO JIMLIb TPU HAJIMYUU B3aUMHOM CBSI3U C
[IEPBOHAYAIBHBIM HMCKOBBIM TpeOoBaHMEM. Tak. BO3MOXKHO MPEIAbSBICHUE BCTPEYHOTO HCKa
OTBETYMKOM O MpU3HAHUM Opaka HEJAEHCTBUTEIbHBIM COBMECTHO C I€pPBOHAYaJbHBIM HCKOM O
pacTop:KeHuH Opaka, MOCKOJIbKY OH HaIlpaBJIEH Ha MOJPHIB IEPBOHAYAIBLHOTO HCKA.
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7. PacnopsizkeHHe HCKOBBIMH CPeICTBAMHM 3aIIIUTHI MPaBa

CropoHaM TpPWHAICKAT BaKHBIC IHMCIIO3UTHBHBIC IpaBa, PacloOpsKasCh KOTOPHIMH OHHU
MOTYT BJIMATH Ha XOJ MPOLIECCa, U3MEHSTh €ro JIBIKCHHE U HAIIPAaBJICHHOCTb.

Hcrenn MOXeT M3MEHUTh OCHOBAHWE WM TPEAMET WCKA, YBEIWYUTh WM YMEHBIIUTH pa3Mep
WCKOBBIX TPeOOBaHMU WIIM OTKa3aTbCsi OT McKa. OTBETYMK BIpaBe MpU3HATh MCK. CTOPOHBI MOTYT
3aBEpUIUTH JIEJI0 MUPOBBIM corjialieHneM. Vcren MokeT oTKa3aThCsl OT MCKa, a CTOPOHBI 3aKIIOYHUTh
MHPOBOE COTJIAIICHWE Y€ Ha CTaJud MOATOTOBKU Jella K cyneOHoMy paszOupatenbcTtBy (cT. 150
I'TIK). 3asBnenue ucrua o0 OTKa3e OT UCKa, IPU3HAHME UCKAa OTBETYMKOM HWJIM YCIOBUS MHPOBOTO
COTJIAlLIEHUsI CTOPOH 3aHOCATCS B MPOTOKOJI Cy/1e0HOr0 3acejaHus U MOJIUCHIBAIOTCS CTOpOHaMu. [lo
MPUHATHUS OTKA3a UCTIIA WM YTBEPIKICHHUS MHPOBOTO COTJIAIICHUSI CTOPOH CY/ Pa3bsCHSIET UCTILY HIIH
CTOPOHAaM IOCJIEACTBUS COOTBETCTBYIOLIUX MPOLECCYAIbHBIX JEUCTBUN. B ciydae HENpUHATHS CyIOM
OTKa3a HMCTIA OT WCKa, MPU3HAHHS HMCKA OTBETYMKOM WM HEYTBEP)KIEHHS MHPOBOTO COTJIAIICHUS
CTOPOH CyJI BBIHOCHT 00 3TOM OTPE/ICIICHUE U MPOI0DKAET PACCMOTPEHHUE JIeNa TI0 CYIIECTBY (4. 4 CT.
173 T'TIK).

HN3menenne ucka. DJIEMEHThl MCKa MMEIOT Ba)KHOE 3HAUEHHUE Ui pelleHHs] Bompoca o0
M3MEHEHUH HCKa B XoJe mpouecca. [IpenMer ncka m3MeHsercs B TOM Cilydae, KOrja HCTel] B3aMeH
[IEPBOHAYAILHOTO 3asBJIIET HOBOE MaTepualbHO-IPaBOBOE TpeOOBaHHWE K OTBETUMKY. [IpaBo Ha
M3MEHEHHE IIpeIMeTa UCKa MPUHAIEKHUT UCTILY, a HE CYY.

Cyn uMeer npaBo paccMaTpHuBaTh €0 B Npeaenaax TpeOoBaHui, 3asBiIeHHbIX ucToM. Cyn He
BIpaBe 0€3 coryiacusi HUCTIAa M3MEHHUTh IpeJIMET HCKa 3a HUCKIIOYEHHEM CJIy4yaeB, KOrJa 3TO
MIpelyCMOTPEHO 3aKkoHOM. lcTen Takke mMeeT mpaBo M3MEHUTh OCHOBaHUE HCKa. B To ke Bpems
OJIHOBPEMEHHOE U3MEHEHUE MPeAMETa U OCHOBAHUS MCKa BJeUeT 3a CO00M N3MEHEHHE UCKA B LIEJIOM.

CoenuHeHne M pa3beIUHEHHE HCKOBBIX TpeOoBaHuil. Mcrer BrpaBe COEAMHUTH B OJHOM
HCKOBOM 3asIBJICHUU HECKOJbKO TpeOOBaHUM, CBA3aHHBIX MKy coOoii. [logoOHOe coennHenne 4yacto
OKa3bIBAETCs 11€J1eCO00PA3HBIM U MOJIE3HBIM JUISl PACCMOTPEHHUS JIe1a U MOJIOKUTEIBHO BIMSIET HA X0
rporecca, NOCKOJIbKY CIYKUT UHTepecaM Haubosiee MOJHOro U ObICTPOro paccMOTpeHus aeia. Yare
BCEro Takue TpeOOBaHUs BHITEKAIOT U3 OJJHOIO U TOTO )K€ CIIOPHOTo IpaBooTHouIeHus. He uckimouena
BO3MOXHOCTb PAacCMOTPEHHUSI B OJIHOM IIpOILlecCE€ HECKOJbKHUX HCKOBBIX TpPEeOOBaHHM, XOTS U HE
BBITEKAIOLUIUX M3 OJHOIO0 MAaTepUaJbHOTO IPABOOTHOLIEHUS, OJHAKO IIeJeCO00pa3HOCTh HUX
COBMECTHOTO PAacCMOTPEHMs JAUKTYETCS] KOHKPETHBIMU OOCTOATENbCTBAMM Jeia. Tak, MOKeT ObITh
COEIMHEHO B OJHOM HCKOBOM 3asBJICHUM HECKOJIbKO TpeOoBaHUIl: O Mpu3HaHuUM Opaka
HE/ICHCTBUTEIHHBIM M O MPU3HAHWN HEJCHCTBUTENFHBIM CBUICTEIILCTBA O MPABE HA HACIEJCTBO, KaK
3TO UMEJIO0 MECTO M0 KOHKPETHOMY JIENy.

Cnenyer oOpaTuTh BHUMaHUE Ha TO 0OCTOSITENILCTBO, YTO B OJJHOM MCKOBOM 3asIBIIEHUM MOTYT
OBITh 00BEIMHEHBI TPEOOBAHMS KaK MMYIIECTBEHHOTO, TaK M HEUMYIIIECTBEHHOTO XapaKTepa.

Bormpoc o coenvHeHnu U pa3beAMHEHUN UCKOBBIX TPEOOBAHUN Cy/bsl pellaeT eAMHOINYHO. B
OTJIENbHBIX CIy4asiX, NPUHSIB 3asBJICHUE, CY/bsl JIOJDKEH Pa3bSICHUTHh CTOPOHAM, Kakue TpeOOBaHUs
MOTYT OBITb PAacCMOTPEHBl OJHOBPEMEHHO C IE€PBOHAUYAIbHO 3asBICHHBIM TpeboBaHueM. [lpu
MPUHATHUH HCKOBBIX TPEOOBAHMM Ka)XXI0€ U3 HUX COXpPAHAET CBOE CaMOCTOSITEIbHOE 3HAUCHHE Ha
MIPOTSHKEHUHU BCEro IMpoliecca Mo JeNly, U M0 KaXJA0MYy U3 HUX CYJ JIOJDKEH AaTh OTAEIbHBIA OTBET B
PE30JIFOTUBHON YacTU CyJIeOHOT0 PEIIECHUSI.

Vicku MOTYT COEIMHATHCS 10 WHUIMATHBE HCTIA, KOTOPHIH BIIPaBe COCIUHUTH HECKOJIBKO
TpeOOBaHUH, CBSI3aHHBIX MEX1y cOO0 B 0IHOM UCKOBOM 3asBiieHUH (4. 1 cT. 151 I'TIK P®D).

Cynpsl, yCTAaHOBHB, YTO B IIPOU3BOJICTBE JAHHOTO CyJia UMEETCS HECKOJIBKO OJHOPOIHBIX JIET, B
KOTOPBIX YYacTBYIOT OJHM M T€ K€ CTOPOHBI JMOO HECKOJBKO JAEN IO MCKaM OJHOI0 HCTHA K
Pa3IMYHBIM OTBETYMKAM, WM PA3JIMYHBIX MCTIOB K OJHOMY OTBETYHKY, C YUYETOM MHEHHS CTOPOH
BIIpaBe 0ObEIMHUTH 3TH JIeJIa B OJHO MPOU3BOACTBO ISl COBMECTHOI'O PAaCCMOTPEHUS U pa3peLIeHHUs,
€ClIi MPHU3HAET, YTO Takoe oO0benuHeHue OyaeT CIocOOCTBOBATH MPaBUIBHOMY U CBOEBPEMEHHOMY
paccMoTpeHuto U paspenieruto aena (4. 4 cr. 151 I'TIK).

B psape ciywaeB cyn He TOJBKO HMMEET NIpaBo, HO U 00s3aH B CHIIy YKa3aHHUs 3aKOHa
paccMOTpeTh HECKOJBKO MCKOBBIX TPeOOBAaHUI COBMECTHO, HECMOTPS Ha TO, UTO HEKOTOPbIE U3 HUX
HCTIIOM U HE 3asBJIUTHCH. Tak, B cuity cT. 24 CemeitHoro kojaekca P® B Tom citydae, €ciid OTCYTCTBYET
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COTJIAIICHWE CTOPOH, CyA O00s3aH ONpeAeinTh, C KEeM W3 poAuTeNned OyayT NpOKHBATh
HECOBEPIICHHOJIETHUE JIETH IOCIIE PACTOp)KEHHs Opaka, ¢ KOTO M3 POIUTENCH M B KaKOM pasMmepe
B3BICKMBAIOTCSI allAMEHTHl Ha WX JEeTel; 1m0 TPeOOBAaHHWIO OJHOTO W3 CYNPYTOB IPOU3BECTH pa3Jell
MMYIIECTBA, HAXOAIIECTOCS B UX COBMECTHOW COOCTBEHHOCTH; IO TPEOOBAHHIO CYNPYra, UMEIOIIETO
MPaBO Ha TOJYYCHHE COACPIKAHUS OT JPYroro CyMpyra, ONPENeIHUTh pa3Mep ITOTO COACPIKaHHUS.
OnHOBpEMEHHO C HCKOM O pacTOp>KEHUH Opaka MOXKET ObITb PACCMOTPEHO U TpeOOBaHHE O
NPU3HAHUU OpavyHOrO JIOTOBOPA HEJCHCTBUTEIBLHBIM TOJHOCTHIO WIM B YacTH, TOCKOJBKY TaKHe
TpeboBaHus cBsi3aHbl Mex Ty coboi (4. 1 ct. 128 I'TIK). Takum o6pazom, B 0JJHOM UCKOBOM 3asiBICHUU
HCKOBBIE TPEeOOBaHUS MOTYT COCAMHATHCS KaK MO MHUIMATHBE CyJa, TaK U MO TPEOOBAHHIO CTOPOH.
OObenuHeHNe HCKOBBIX TpeOOBaHMM OCOOEHHO HEOOXOAMMO B CllydyasX, KOI/la OJIHO HCKOBOE
TpeOOBaHME HEPA3PHIBHO CBSI3aHO C MIEPBOHAYAIBLHBIM UCKOBBIM TPEOOBAaHHEM U KOTJa UX COBMECTHOE
paccMoTpeHue ObiBaeT HeoOxomuMbIM. Hampumep, menecooOpa3HO coenuHEHHE TpeboBaHU 00
YCTQHOBJICHUH OTIIOBCTBA M O B3BICKAHWUHU AIIMMEHTOB, IIOCKOJBKY pa3pelieHre BTOPOTO TPeOOBAHHS
LIETTUKOM 3aBUCHUT OT TOTO, KaK OyJeT pa3pemieHo TpeboBanme 00 yCTaHOBICHUH OTIIOBCTBA.

Cynpsi, TPUHUMAIONINI HCKOBOE 3asBIICHHWE, BIPABE BBIACIUTH OJHO WM HECKOJIBKO W3
€IMHEHHBIX UCTIIOM HCKOBBIX TPEOOBaHMIA B OTACIHHOE IPOU3BOJICTBO, €CIIU MPU3HAECT, UTO «JICITHHOE
paccMoTpenue ux 6osiee menecoodpaszno» (4. 2 cr. 151 I'TIK).

[Ipu mnpenbsBICHWH WMCKOBBIX TpPeOOBaHMH HECKOJBKUMH HCTHAMH WM K HECKOJIBKAM
OTBETYHMKAM, CY/bs BIPaBE BBIACIUTH OJHO WM HECKOJBKO TpeOOBaHMI B OT/ACIHHOE MTPOU3BOJICTBO,
€CJIM TIPHU3HAET, YTO pa3/elIbHOE PACCMOTPEHHE TpeOOBaHUU OyneT CrocOOCTBOBATH MPABUIBHOMY U
CBOEBPEMEHHOMY PACCMOTPEHUIO U Pa3pelIeHHIO Aea.

Tak, B ciydae, KOT/Ia OJTHOBPEMEHHO C MICKOM O PacTOP)KEHHH Opaka 3asBJICHO TpeOOBaHUE O
B3BICKAaHUHM AJIMMEHTOB Ha Jered, Ho Jlpyras CTOpOHa ocmapuBaeT 3amuch 00 OTIIOBCTBE (WA
MaTEpPUHCTBE) CyIy CIEAYET BBIIEIUTHh YKa3aHHbIE TPeOOBaHUS B OTIEJIIbBHOE MPOU3BOACTBO (1. 13
[Toctanosnenus [lnenyma BepxoBHoro Cyna P® ot 5 Hos10ps 1998 r.). OObeKTHBHOE COETUHEHHE
HCKOB, T.C. COCIUHEHHUE JUIsl PAaCCMOTPEHHUS B OJHOM TPOIIECCE Pa3IUYHBIX OOBEKTOB (TIPEIMETOB)
CIiopa MMEEeT MECTO TOrJa, KOr/ia B OJJHOM HCKOBOM 3asiBJICHHH COCIAMHSCTCS HECKOJBKO HMCKOBBIX
TpeOOBaHMI K OJTHOMY U TOMY )K€ OTBETUHKY, a CyOBEKTHBHOE COEIMHEHNE NCKOB — KOTIa Ha OJIMH H
TOT K€ OOBEKT CIOpa MPEeNbSIBISAIOT TpeOOBaHWE HECKOJBKO JIUI WM KOT/Ia MO OJHOMY U TOMY K€
HCKOBOMY TPEeOOBAaHHUIO IPUBIIEKAIOTCS HECKOJIBKO OTBETYMKOB.

Orka3 ot ucka. [IpusHanue ucka. OTKa3 UCTIA OT MCKA O3HAYAET OTKA3 HE TOJIBKO OT €ro
MaTepHAILHO-ITPABOBOTO TPEOOBAHUS K OTBETUYMKY, HO U OT MCIIOJIb30BAHHUS MPOIECCYATbHBIX CPEIICTB
3alIUTHI 3TUX TpeboBaHWil. BMecTe ¢ TeM 0TKa3 OT MCKa MOJKET 3aKIIF0YaThCsl B OTKA3e OT CyIAeOHOM
3alIUTHl TIpaBa, HapUMeEp, B TOM Cllydae, KOTJa HCTel] YOeOWTCs B HEIeIecOOOpa3HOCTH CBOETO
HCKOBOTO TpeOOBaHWs K OTBETYMKY. BBIBaeT M Tak, 4TO OCHOBAaHMEM OTKa3a OT HCKa SIBISIETCS
T0OPOBOJIBLHOE MCIIOJIHEHHE OTBETYMKOM CBOCH OOSI3aHHOCTH.

[Tpu3HaHME MICKa OTBETYMKOM IIPENICTABIISIET COO0M BHICKa3aHHOE OTBETYUKOM B CYJIE COTIIache
C UICKOBBIM TpeOOBaHUEM HCTLIA.

Cyn He MpHHHMMAaeT OTKa3 MCTIAa OT WCKa, NMPU3HAHHE MCKA OTBETYMKOM M HE YTBEp)KIAeT
MHUPOBOE COTJIALIICHHE CTOPOH, €CIHM 3TO MPOTHBOPEUYHUT 3aKOHY WIJIM HApYyIIAeT MpaBa W 3aKOHHBIC
uHTepeckl apyrux aui (4. 2 cr. 39 I'TIK PO®).

MmupoBoe cornameHne 3aHUMaeT Ba)KHOE MECTO CPEIU PACTIOPSIAUTEIbHBIX JEHCTBUI CTOPOH.
VYTBepKIEHHOE CYZIOM MHPOBOE COTJIANICHHE BIIEYET 3a COOON Ba)KHBIC IPABOBBIC MMOCIEACTBUS —
MpeKpalleHrue MPOU3BOJICTBA IO ey W JIMIICHHE CTOPOH BO3MOXKHOCTH OOpalIeHHs BTOPHYHO C
TOKJIECTBEHHBIM HCKOM.

CyIIHOCTP MHPOBOTO COTJIAIICHHS] CTOPOH 3aKIIOYaeTcss B TOM, YTO B pE3ylbTaTe HX
COTJIANICHUS, IOCTUTHYTOTO Ha OIPECIICHHBIX YCIOBUAX (Yalle BCETO IyTeM B3aUMHBIX YCTYIIOK),
paspemraercsi BOSHUKIINK MEXAy HUMH CIOp. B psme ciaydaeB MHpOBOE coTJalmieHHe BOOOIIEe He
MOKET UMETh MecTa. Tak, Helb3s 3aKIIOYUTh MHUPOBOE COTJAlICHHE IO JeiaM 00 yCTaHOBIICHHH
OTIIOBCTBA, 00 HM3MEHEHHWH pa3Mepa AIMMEHTHBIX IUIATe)KEH HIDKE TNPEAesioB, YCTaHOBJICHHBIX
3aKOHOM.
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CynebHoe MHpPOBOE COTJIAIICHHE MOXET OBITh 3aKIIOYCHO Ha JII00OW CTaJuH TPakJIaHCKOTO
mporecca. YKe B CTaIuU MOJArOTOBKH JeJ1a K CyJJIeOHOMY pa30UpaTesbCTBY CYy/ibs IPUHUMAET MEPHI K
3aKITIOYEHUI0 MUPOBOTO coryamnieHusi. CyObeKTaM MHPOBOTO COTJIALICHUS MOTYT OBITh CTOPOHBI —
UCTEIl U OTBETYHK. BO3MOKHO 3aKIFOUEHHE MHPOBOTO COTJIAIICHHUS M C y4acTHEM TPEThero JInIa,
3asIBJISIFOILIETO CAMOCTOATENbHbIE TPEOOBAaHUS Ha IIPEMET CIIOpa.

OpHako cyl HE YTBEp)KJaeT MUPOBOE COTJIAIIEHHE CTOPOH, €CIM 3TO MPOTHUBOPEUUT 3aKOHY
HJIM HapyIlaeT [IpaBa U 3aKOHHbBIE HHTEPECH] IPYrUX JIUII.

8. O0ecnieyenne ucka

CornacHO 3aKOHY MHCTUTYT OO€CIEYeHHs] HCKa MpeJCTaBisieT co00il COBOKYNHOCTb MEp,
YCTAaHOBJIEHHBIX 3aKOHOM, KOTOpBIE MOTYT NPUMEHSATHCS CYJOM [0 CBOEH WHUIMATHUBE WU 110
XOJaTallCTBY JIMII, YYacTBYIOUIMX B JieJle, €CJIM CYIIECTBYET NPEIIOJIOKEHUE, YTO HCIOJHEHHE
BBIHECEHHOT'O I10 JIEJTY PELICHHs CTAHET BIIOCIEACTBUH 3aTPyIHUTEIbHBIM I HEBO3MOKHBIM.

Cyn wiu cyapsi 10 3asiBJICHUIO WIM XOJATalCTBY JIMI, YYacTBYIOIIMX B JeJie, UM MO CBOEH
MHULMATUBE MOXKET MPHUHSITHh MEpHI K obecniedeHuto ucka. Cy1oM UM Cyabel MOXKET ObITh JOIMYILEHO
HecKoJIbKO BUJ0B obecrieuenust ncka (cr. 140 I'TIK P®). O6ecnieuenue ncka JOMycKaeTcsi BO BCAKOM
MIOJIOKEHUH JIeJIa, €CJIU HEIIPUHITHE MEP MOKET 3aTPYJHUTh WU CJENIaTh HEBO3MOXHBIM HUCIIOJIHEHHE
pelieHus cya.

ObecrieyeHre UcKa MPEJCTABIAET COOOM MHCTUTYT, NMPEAYCMATPUBAIOIIMM MPUHATHE CYIOM
Mep, KOTOpbl€ TapaHTHPYIOT BO3MOXKHOCTh peaji3allud HMCKOBBIX TpeOOBaHUU B  ciydae
YIOBJIETBOPEHUS UCKA.

ObecrieyeHre UCKa - OJJHA U3 BaXXHBIX FapaHTUH 3aIlUTHI [IpaB rPAXKAAH U IOPUAUYECKUX JIMIL,
MPEIYyCMOTPEHHBIX KaK TPaXJAAHCKUM MPOLECCYalbHbIM, TaK U YrOJIOBHO-IIPOLIECCYaIbHbIM
3aKkoHOJaTeNnbcTBOM. (OOecrneueHue KCKa HalpaBiICHO Ha peaJbHOE M IIOJIHOE BOCCTAHOBJICHHE
MMYIIECTBEHHBIX IpaB TpakJaH U IOPUAWYECKUX JIMIl. HApPYIIEHHbIX B PE3yJIbTaTe€ COBEPLICHUS
IPaXXIaHCKOTO NMPAaBOHAPYILEHUS WIH IPECTYIICHUS.

3HaueHue JTaHHOTO MHCTUTYTAa COCTOMT B TOM, YTO MM 3alllMIIAIOTCS 3aKOHHBIE HWHTEPECHI
UCTIAa HA TOT Cilydald, Korja OTBETYMK OyAeT AeicTBOBAaTH HEIOOPOCOBECTHO WIJIM Korja BooOlie
HENPUHITHE MEP MOXKET MOBJIEUb HEBO3MOKHOCTh UCIIOIHEHUS CYyIeOHOTO MOCTAHOBJICHHUSL.

I'paxkmanckoe mpolieccyalbHOE 3aKOHOJATENbCTBO HE MpeAycMaTpuUBaeT oOOecredeHue
Oynymero wucka. Iloka WCK HE NpeabsSBICH, OH HE MOXeT ObiTh oOecmedeH. [IpuMenenune mep
oOecrieyeHHsT HMCKa BO3MOXHO TOJIBKO TIOCJE€ BO30YXKJIEHHUS Jejla U JIONyCcKaeTcs BO BCAKOM
MIOJIOKEHUH JIeNa.

ObecrieyeHre CKa BO3MOKHO KaK MO WCKaM O MPUCYXACHUU, TaK U MO UCKaM O MPU3HAHUU.
Tak, Meppl MO O0O0eClEUEeHUI0 HCKa MOTYT OKa3aThCsl HEOOXOJUMBIMM, HANpPUMEpP IO HCKAM O
MIPU3HAHUM aBTOP- CKOTO INpaBa. B 1aHHOM cilydyae BO3MOXHA OJHA U3 MEp MO 00ECIEeYEHUI0 UCKa --
3anpeT OmyOJIMKOBaHMS JIUTEPATypHOTO MPOU3BEAEHHUS J0 TOro, Kak OyAeT pelleH BOMIpOoC O IpaBe
aBTOPCTBA Ha CIIOPHOE IPOU3BE/ICHUE JIUTEPATYPHI.

ObecrieyeHre HMCKa MOXET MMETh MECTO B OTHOLIEHMM KaK I€pPBOHAYaJbHOTO, TaK H
BCTpeUHOTo MCKOB. Mcxons u3 o6crosTenbeTBa, 4rto 3¢ (HEKTUBHOCTh 00ECeueHrs UCKOB BO MHOTOM
3aBUCHUT OT BpeMeHHU pernieHus Bonpoca o0 atom, I'TIK npenycmarpuBaer B HacTosiee BpeMsi HOPMY,
COrJIaCHO KOTOpPOHM cpenu NeMCTBUIl MO MOATrOTOBKE Jejia K CyIeOHOMY pa30upaTenbCTBY CYIbs
pemaeT Bomnpoc 00 obecrnieuennu ucka (4. 1. m. 12 ct. 150 I'TIK). O6ecnedyenne ncka BO3MOXKHO TPH
paccMOTPEHUU JIeNa B Cyll€ KaK MEpPBOM, TaK U KaCCAalMOHHON M HAI30pHOW MHCTAHIIMM, €CIU TaKas
Mepa He MPUHUMAJIaCh CYJOM ME€PBOM MHCTAHIUU.

WNucTuTyT 0becnieuenus Tpax/1aHCKOrO UCKa MPEIYyCMOTPEH B YTOJIOBHOM CYAOIPOU3BOJICTBE,
XapaKTepHOM OCOOEHHOCTBIO KOTOPOTO SIBIISIETCS BO3MOXKHOCTb IPUMEHEHHUSl CIEACTBEHHBIX U
PO3BICKHBIX JIEUCTBUN, HEOOXOIUMBIX I OOHAPYKEHHUS CKPBITOIO UMYILECTBA, KOTOPOE MOXKET ObITh
00pallleHO KO B3bICKAHUIO B M0JIb3Y HUCTIA.

Pemass Bompoc 00 oOecriedeHMM HUCKa, CYJ JOJDKEH IMPUHATH BO BHUMAaHMUE, YTO JaHHOE
00CTOSITENLCTBO MOXKET NPUUMHUTD BpEJ] UHTEpEcaM OTBETUMKa U apyrux jiul. [loaromy obecneuenue
MCKa PEeIlaeTcsl C y4IeTOM OXpaHbl IPaB U UHTEPECOB JIPYIUX JIMILI, YYaCTBYIOIIMX B JEe.
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Bormpoc 06 o0ecnieueHny ucka pemaeTcst Kak Mo 3asBJICHHUIO JUL. YYaCTBYIOUIUX B Jielie, TaK U
10 UHULIMATUBE CaMOTo Cy/ia.

Cratps 140 I'TIK npexycMaTpuBaeT cleAyrole Mephl 10 00ECIIEUEeHUI0 UCKa:

1) HanoxeHue apecTa Ha UMYILECTBO, IPUHAJIEKAIIEe OTBETYUKY U HAXOASAIIEECs Y HEro Uiu
APYTUX JINIL;

2) 3ampelieHre OTBETYUKY COBEPILATh ONpee/IeHHbIE IeHCTBUS;

3) 3ampeleHue JIpyruM JIMIAM COBEpILIATh ONpeAeieHHbIE ASHCTBUS, Kacaloluecs IpeameTa
CIopa, B TOM YHUCJIE MepeAaBaTh UMYIIECTBO OTBETYUKY HJIM BBIIIOJIHATH [0 OTHOILIEHUIO K HEMY UHbIE
00s13aTEIILCTBA;

4) npuOCTaHOBJIEHUE pealr3auu UMYIIECTBA B CIydae MPeIbsiBICHUs UCKa 00 0CBOOOXKIEHUN
MMYIIECTBA OT apecTa (MCKIOYEHHUE U3 OIIUCH);

5)  NpPUOCTAHOBJEHHE B3bICKAHUS IO MCIOJIHUTEIBLHOMY JIOKYMEHTY, OCIapuBaeMOMY
JOJDKHUKOM B CyJI€OHOM TOPSIIKE.

B HeoOXoauMBbIX citydasix Cyabsi WK CYA MOXET IPUHSATh UHbIE MEPhl IO 00ECIICUEHHUIO HCKa,
KOTOpbIE€ OTBEYAIOT LEJsAM, yka3aHHbIM B 3akoHe (cr. 139 I'TIK P®). Cymom wumu cynpedt B
HEO0OXO0IMMBIX CIIydasiX MOKET ObITh JIOMYIIEHO HECKOJIBKO MEp 10 00ECIEUYEHUIO UCKa.

3aKOH HE COJEpPKUT YKa3aHWs Ha TO, Kakas KOHKPETHO Mepa M MO0 KaKOMYy HCKOBOMY
TpeOOBaHUIO MOXKET MpuMeHAThCsA. llosTomMy cyn JOMmKEH pyKOBOJCTBOBATHCS KOHKPETHBIMU
oOcTosITENECTBAMU JI€JIa, pellasi BOINPOC O TOM, Kakyld Mepy U B KakoM cilydyae HeoOXO0IuMo
MPUMEHUTb.

B rpaxnanckoM mpoiieccyallbHOM 3aKOHOJATENIbCTBE HE COJEPKUTCS HUKAKUX YKa3aHWH O
MIPUOPUTETE KAKUX-THM0O0 YCTAaHOBJIEHHBIX 3aKOHOM Mep M0 00ECIeYeHHI0 UCKOBBIX TpeOOBaHM cpeau
poYuX Mep Mo OOECHeYeHHI0 HCKa U MPEUMYIIECTBEHHOM NPUMEHEHHHM HUMEHHO 3THX MeEp IpHU
PacCMOTPEHUH ONIPENEIECHHBIX KaTeropuil rpakaaHckux naei. Pemias Bompoc o TOM, MMEHOTCS JIU
OCHOBAHHUS TPU YCTAHOBJIEHUU MEp IO OOECIEYEHHIO HCKa B XOJE PAacCMOTPEHHUs Jela, a TaKKe
n30paHusi TOM Mepbl oOecrieueHusl UcKa, KOTopas ABJSETCS HEOOXOAMMOHN B JAaHHOM CIly4dae, CYIbs
UCXOJUT U3 00CTOSATENbCTB JIeNa.

Mepsb! o 06ecrieyeHnIo UCKa J0JKHBI ObITh COpa3MEpHbI 3asBJIEHHOMY MCTLIOM TpeOOBaHHIO
(m. 3 ct. 140).

Henb3s mnpuMeHATh HE MNpeayCMOTpPEHHbIE 3aKOHOM Mepbl, B KakoW-1u0o cTerneHu
YIEMJISIOLIUE MpaBa U CBOOOAbI OTBETYMKA, a PABHO JPYTUX JIULI.

Haubonee pacnpocTpaHeHHON Mepoi 1O 00ecleueHNI0 UCKa SBJIAETCS HAJIOXKEHUE apecTa Ha
UMYIIECTBO WM JEHEKHbIE CYMMBI, MPHHAUICKAIIME OTBETYMKY M HAXOJIIMECS Yy HEro Wil y
JAPYTUX JIHII.

Mepa no obGecrnieueHuIo UCcKa 3aBUCUT OT XapakTepa IpelbsiBIeHHOro TpedboBanus. Hampumep,
3TO MOXKET OBITh 3aNpeT 3aCEJIATh KUIYIO MIIOMIA/lb, IEPEHOCUTH IEPETOPOIKU MEXKTY IBYMSI KUIIBIMU
MIOMEILEHUSAMU, TPOU3BOJUTH TNEPEIUIAaHUPOBKY KBApTUPBI, 3alpeT IedaraTh JIMTEpPaTypHOE
MIPOM3BEACHNUE, BECTHM PEMOHTHbIE WJIM CTPOUTENbHbIE PAOOTHI, BBIIYCKATH OMNpEACICHHBIH BHUJ
MPOJIYKIMH U T.1.

B kauectBe Mephl O OOECHEUEHUIO HCKAa 3aKOH MpeAycMaTpUBAaeT IPHUOCTAHOBIICHHE
peayizalli MMYIIECTBA B Cllydyae HpPEIbsBICHHUS HCKa 00 OCBOOOXKJIEHHMM HMMYILIECTBA OT apecTa
(uckmrouenue u3 omucu) (cr. 140 I'TIK). [lannas mepa oOecmiedeHHs MCKa aapecyeTcs: cyneOHOMY
MIPUCTABY-UCIIOIHUTENO U HAIpPaBJieHA HA TO, YTOOBI IPUOCTAHOBUTH €r0 JEHCTBUS MO HCIIOIHEHUIO
CyIeOHbIX TOCTAHOBJIICHMH, a Tak)K€ [0 B3bICKAHUIO, IPOU3BOJMMOMY IO HCHOJHUTEIbHBIM
JOKyMEHTaM. JTa Mepa o0ecreueHus: ucka IpUMEHsIeTcs 10 UcKaM 00 0CBOOOKICHUN UMYIIECTBA OT
apecra.

K Mepam mno oOecnedyeHrio HCKa 3aKOH OTHOCHUT NPUOCTAHOBJIEHHE B3BICKAHUS IO
HCIOJIHUTENBHOMY JIUCTY, OCIIApUBAEMOMY JOJDKHUKOM B cynedHoM nopsake (1. S 4. 1 ct. 140 I'TIK).
Hampumep, no HCKy O IPU3HAHMM HCIIOJIHUTEIBHOW HAAIKUCH HOTAapUyCa HENCHCTBHUTEIBHOM CY[
MOXXET B MOPSIKE OOECHeueHusi HCKa MPUOCTAaHOBUTH B3bICKAHWE I10 HCIOJHUTEIBHON HaJIIUCH
HOTapuyca.

ObecnieueHne UCKa JOMYCKAeTCs KaK B 1IEJIOM, TaK U B YaCTH.
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O npuHATBHIX Mepax Mo OOECHEeUEHHUI0 MCKa CyIbi WU CyJ HE3aMEIUIMTENbHO COOOIaeT B
COOTBETCTBYIOILIME TOCYAAPCTBEHHBIE OpraHbl WJIM OpPraHbl MECTHOIO  CaMOYIIpaBJICHMS,
PErUCTPUPYIOIINE UMYILECTBO MJIM MpaBa HAa HEro, UX orpaHuyeHus (0OpeMeHeHus), Iepexo U mpe-
kpamienue (ct. 140).

[Ipu HapylmieHuH 3ampelieHuil MperycMOTPEHHbIX 3aKOHOM (4. 2 cT. 140) BHHOBHBIE JMIA
nojaseprarotcs mwrpady B pazmepe 10 1000 pyoneit.

Kpome Toro, mcren BmpaBe B CyAeOHOM mopsiake TpeOOBaTh OT JTUX JIMI[ BO3MEIICHHS
yOBITKOB, IPUYMHEHHBIX HEHUCIIOJIHEHUEM OTIpeIeIeHHs cyaa 00 oOecrieueHnH 1CKa.

['paxxmanckuii mporeccyalbHBIA KOJEKC MPEAYyCMaTPUBACT 3aMEHy OJTHOTO BHJA OOecredeHus
ucka apyruMm. Ilo 3asBieHUIO /M@, YYaCTBYIOLIEro B Jelie, JIOIMYCKAaeTcs 3aMeHa OJHUX Mep IO
00ecreyeHnI0 McKa APYTMMU MepaMu IO OOECIEeUeHUI0 HCKAa B MOPSAJIKE, KOTOPbINA MpPerycMOTPEH
3akoHOM (ct. 141 I'TIK PO®).

[Ipu oOecrnieueHnn UcKa O B3bICKAHUM JCHEXKHOM CyMMBbI OTBETYMK B3aMEH HPUHATHIX CYI0M
Mep 1o 00ecrevyeHNI0 UCKa BIIPAaBE BHECTU Ha CUET cy/la UCTpeOyeMyro UCTIIOM cyMMYy (4. 2 cT. 143).

Bompoc o 3ameHe oaHoro Buia oOecledeHMs] MCKa JAPYyrUM paspeliaercs B cyaeOHOM
3acenaHuu. Jluna, ydacTByrouue B Jiejie, U3BEIIAIOTCS O BPEMEHU M MECTE 3ace/aHus, OJHAKO HX
HesIBKa HE CIYKUT MPENsSTCTBUEM K PACCMOTPEHHUIO BOIIPOCA O 3aMEHE BUJIa 00ecrieueHusl.

HeobxomuMocTh B 3aMeHe OJHOM Mepbl 00ecTieueHus UCKa IPYrol MO>KET BO3ZHUKHYTh B TOM
cilydae, €CJIM TEepBOHAYaIbHO WU30paHHBIN BHUJ oOecrieueHrs OE30CHOBATEIIBHO CTECHUT IIpaBa
OTBETYHKA.

Bompoc o 3ameHe oaHOM Mepbl 00ecTieueHns UCKa APYroid BO3HUKAET MO MPOChOE UCTIIA B TOM
cillydae, Korja mepa oOecriedeHHs] MCKa, KOTOpPYIO OINpeAeiwl MEepBOHAYaIbHO CyHA, HE SIBISIETCS
JOCTaTOYHOM MJIM K€ ONpaBJaHHOW. DTO MOXKET IPOU30MTH, HAlpUMeEp, B TOM cllyyae, Korja
UMYIIECTBO, Ha KOTOpPOE ObLI HAJIOXKEH apecT, MOTEpsUI0 NEPBOHAYAIBHYIO LEHHOCTb U IMO3TOMY
HECIIOCOOHO BBINIOJIHUTH OCHOBHOE Ha3zHaueHHe, W00 He OydeT CIyXKUTh rapaHTUEH HCHOJHEHUS
Cy1e0HOTO pPENICHHS B JAIbHEHIIIEM.

[Ipu oOecriedeHnM UCKa O B3bICKAHMM JEHEKHOM CYMMblI OTBETYMK BIIpaB€ B3aMEH
JOTYILIEHHBIX Mep 00OecredyeHus BHECTH Ha JEMO3UTHBIM CUET cyla UCTPeOyeMYIO HCTLOM CyMMY.
[TockonbKy 3aKOH TOBOPUT O IpaBe, HO HE 00 00S3aHHOCTH OTBETYMKA, TO CyJI HE MOXKET 00s3aTb
OTBETYMKA BHOCUTH TPEOYEMYIO CyMMY Ha JETIO3UT CyJla II0 CBOEMY YCMOTPEHHUIO.

PaccmoTpenue 3asBiieHus 00 y10BI€TBOPEHUH TpeOOBaHUs UCTLAa 00 00eCIIeYeHNH NCKa UMEET
CBOM 0COOEHHOCTH.

XoparaiicTBO 00 o0ecrieueHnr UCKa MOKET COJIEP’KaThCs KaKk B MCKOBOM 3asIBJIIEHUH, TaK U B
oTnenbHOM 3asiBiieHuH. Kak mpaBuio, 3asBieHue o0 oOecrnieueHuN UCKa pacCMaTpUBAEeTCs B IEHb €ro
MOCTYIUIEHUSI B Cy/ 0€3 U3BEIleHUs OTBETYHMKA, JPYTUX JIMII, YYacTBYIOIUX B jeie. O NpUHATUU Mep
110 00€CIEeYeHHIO UCKA CY/bsl UM CYJ BBIHOCUT ompejieneHue. Takas 0COOEHHOCTb OOBSICHSIETCS TEM,
YTO HECBOCBPEMEHHOE MPHUHATHE MEP MO OOECICUCHUIO MCKa MOXKET OKa3aTbcs HeID(DEKTUBHBIM U
HapylIUTh MpaBa ucTua. M3BelieHue ke OTBETUMKA M JAPYrUX JUIL, YYaCTBYIOIIHUX B JIEJ€, MOXKET
TaK)Ke NPUBECTU K TOMY, YTO PEAIbHOCTh HCIIOJHEHUS pelleHHs] B OyayleM OKaXKeTCs I0J 3Ha-
YUTEJIBbHON yrpo30i, MOCKOJIbKY OTBETUYMK MOMKET IPUHATH MEpPbl K COKPBITUIO HMYIIECTBA,
MOJJIeXKaIlero 00eceyeHnIo, pealn3oBarh €ro, epeaTh APYruM JuliaM, YrHaTh aBTOMAIINHY B HHOE
MECTO U T.JI.

Ecnu oGecrnieuenue ucka nNpoucXoauT B CyAeOHOM 3aceJaHuH, TO BCE JIMLA, YJaCTBYIOILKE B
Jiefie, B TOM 4YHCJIe OTBETUYHK, B CJIydae sIBKH €ro B CyJ, MOTYT JlaBaTh CBOM OOBSICHEHHUS IO JIEITY.

Pemas Bompoc 00 oOecrieueHUH HCKa, Cyl JODKEH YCTaHOBUThH, HACKOJIbKO OOOCHOBAHHBI
UCKOBbIE TpeOOBaHUS HCTIA, a TaKXKe 3acCiIyKUBAIOT JIM BHUMAHMS OINACEHUs HCTLA [0 MOBOIY
BO3MOXHBIX HEIOOPOCOBECTHBIX JEHCTBUH CO CTOPOHBI OTBETUYMKA MM APYTUX JHL, MOTYIIUX
MIPOTHBOICUCTBOBATH UCIIOJIHEHHUIO OYAYIIETO CYyACOHOTO pelieHus.

Ompenenenue cyna 06 o6ecrieueHn: UCKa IPUBOAUTCS B HCTIOJIHEHNE HEMEIJIEHHO B TIOPSIJIKE,
YCTaHOBJIEHHOM I MCIOJHEHHs CyJIeOHbIX MocTaHOBiIeHUH. Ha ocHOBaHuu ompeneneHus cyna o0
o0ecrie4eHn HCKa CyIbsl WM CYyJ BbIAAET MCTIY HCHOJIHUTENbHBIM JIMCT M OJHOBPEMEHHO Ha-
MIpaBJIsIET OTBETUUKY KOMHIO onpeaeneHus cyaa (ct. 142 I'TIK PD).
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BMecte ¢ TeM B HEKOTOPHIX CIIy4asX MCIIOJHHUTENBHBIA JIMCT MOXET OBITh BBIJAaH
HETIOCPEJICTBEHHO W HCTIy 10 €ro mpockde, HampuMep, B TOM Ciydae, KOTrAa JACHCTBHUS IIO
HCIIOJIHEHUIO ompeienieHus: 00 odecreueHuu ucka OyayT COBEpIIaThCs B JPYTOM MECTE.

3aKOH MpeycMaTpUBAET BO3MOXHOCTh OTMEHBI 00ECIIeUeHHs] MCKa TeM K€ CYJIOM, KOTOPBIN
BBIHEC OTpeieNieHne 00 00eCTIeYeHIH HCKa.

CornachHo ct. 144 I'TIK P® obecrieyenrie ucka MOKeT ObITh OTMEHEHO TEM K€ CyAbe WM
CYZIOM TIO 3asIBIICHHIO OTBETYHKA, JINOO M0 MHHUIIMATHBE CYAbU WM cyna. [lopsmok pemeHus Bompoca
00 oTMeHe obOecTieueHUsI MCKa MPeAYyCMOTPEH 3aKkoHOM. Pa3perienne Bompoca 00 oTMeHe oOecrieueHus
MCKa MPOUCXOJUT B CyIeOHOM 3acenaHuu. Jluia, ydacTByIomme B Jieie, M3BEIIAIOTCS O BPEMEHU U
MecTe CyneOHOro 3acemaHusi, OJHAKO HMX HEsSBKAa HE SIBJISACTCS MPEMATCTBHEM K PAacCMOTPEHHUIO
BoIpoca 00 oTMeHe oOecnieueHus ucka (ct. 144).

XOoTs OCHOBaHHS Ui OTMEHBI OOeCIeueHHs] MCKa W He yKa3aHbl B HEM, 9TO, KaK IPaBHIIO,
MOJKET UMETh MECTO B CITy4ae, KOT/1a M3MEHWINCH WIH UCYE3IIN YCIOBHS, MOCTY)KUBIINE OCHOBAaHHEM
g obecnieueHus ucka. OTMeHa oGecrieueHus: Ucka MOXKET IPOM30MTH M0 MHUIMATUBE KaK Cy/Ja, Tak
W JIUII, y9aCTBYIOIIUX B Jiene (MCTIa, OTBETYMKA, TPETHHX JIUII, IPOKypopa). B ciaydae oTkasa cyna B
YIOBJIIETBOPEHUH HWCKa, KOTOPHIA paHee ObLT oOecriedeH, penieHne 00 OTKa3e B MCKE HE BIEYET
MEXaHMYECKM OTMEHBI OOECIIeYeHHs HWCKa, B CBS3M C 4YeM, HalIpuUMep, apecT, HAJIOKCHHBIH Ha
MMYIIECTBO, HE TIOUISKHUT CHITUIO. ECIIM MCK yIOBIETBOPEH HE IMOJHOCTBIO, @ B YaCTH, TO PEUICHUE
BOTIpOca 00 OTMEHE 00eCIIeYeHHUsI HCKAa IPUHUMACTCSI B 3aBHCUMOCTH OT KOHKPETHBIX 00CTOSITEIIHCTB
nena. [IpuocraHoOBIeHHE POM3BOICTBA IO Ty HE BIeUeT 00s3aTebHON OTMEHBI 00ECTICUeHHS MCKa
(a. 3 cr. 144 T'TIK). OmHako MOCKOJIBKY MPUOCTAHOBJICHUE MPOU3BOJCTBA MO JACIYy MHOTAA ObIBAeT
paccynTaHo Ha TOBOJBHO JUIMTEIBHBIA CPOK, CYy CIEAYET B 3TUX CIydasX CIEIHaTbHO PaCCMOTPETh
BOIIPOC O TOM, MMEETCS JJH HEOOXOJUMOCTh COXPaHSTHh MEphI, IPUHATHIE B CBS3HU C OOecCreueHHEeM
ucka. [Ipu ynoBIeTBOpEeHUN MCKa MPUHATHIE MEPHI MO0 €r0 00ECIIEYCHHI0 COXPAHSIOT CBOE JICHCTBHE
710 UCTIOJIHEHUS pEeIIeHUs Cy/Ia.

O6 ormeHe Mep MO OOECHEYEHHWIO HCKa CyIbi WIH CyJ HE3aMEIJIUTEIHHO COOOIIaeT B
COOTBETCTBYIOIIIME TOCYIAapCTBEHHBIE OpPraHbl WJIM  OpraHbl MECTHOTO  CaMOYIPAaBJICHHS,
pPErUCTPUPYIOIINE HMMYILIECTBO WJIM IpaBa Ha HEro, UX OrpaHudeHus (oOpeMeHEeHHMsI), NMepexon U
npekpaienue (4. 4 ct. 144 I'TIK).

Ha Bce ompenenenust mo Bompocam oOecTieueHHs] UCKa MOXKET OBITh MoJaHa YacTHas kaioda
(ct. 145 T'TIK).

Ecou ompenenenme cyma o0 oOecrneueHnH HCKa OBUIO BBIHECEHO 0€3 M3BEIICHUS JIUIIA,
MOJIABIIETO K00y, CPOK TOJauu MCUUCIISETCS CO JHSA, KOTJa TaKOMY JIMIly — CTaJl0 M3BECTHO 3TO
onpezenenue (4. 2 ct. 145 I'TIK P®).

[TockonbKy ompeneneHus 00 oOecreueHuH MCKa TOJUIeKaT HEMEUICHHOMY HCIIOJTHEHHUIO 10
BCTYIUIGHHUST WX B 3aKOHHYIO CHJIy, TO II0Jladya >KaJoObl HE TMPHOCTAHABIMBAET HWCIOTHEHHUS
onpezeneHuss o0 obecneuenun ucka. [lomaga yacTHOM *anoObl Ha OMpENENeHHUs] O 3aMEHE OJIHOTO
BHJa OOECTeueHHsl MCKa IPYrdM WM 00 OTMEHE OO0ecledeHHUs NMPHUOCTAHABIMBACT HWCIIOJIHEHHE
00>xanmoBaHHOTO ompeneneHus. /o pa3penieHus KacCallMOHHOM Kajao0bl Ha ompeaesieHne 00 OTMEHe
WIA 3aMEHE OJIHOTO BHJa OOECIIeYeHHs MCKa IPYTHM IPOJOJDKACT JEHCTBOBATH Mepa oOecTieueHus,
paHee IpUHSTAs CyJOM.

B cnydae oTkasza B MCKe IPUHATHIE MEPhI IO 00ECTICUSHHUIO UCKA COXPAHSIOTCS 10 BCTYIUICHUS
B 3aKOHHYIO CHITY perieHus cyna. OHaKO Cyzbs WM CYJ OJHOBPEMEHHO C MPUHSATHEM pEIIeHUs cyna
WM TIOCJIE€ €r0 TPUHSTHS MOXET BBIHECTH OIpeNesieHHe cyaa 00 OTMEHE Mep Mo 0OECTICYCHHIO UCKa.
[Ipu ymoBiEeTBOpEHUH HMCKA MPHHSTHIE MEPHI MO €ro 00ECHEUEHUIO COXPAHSIOT CBOE NEHCTBHE 0
ucrnoJyiHeHus peuieHus cyaa (4. 3 cr. 144 I'TIK).

[TockoNbKY MHCTHTYT 0OECIIeUeHHs CKa B PABHON Mepe OXpaHseT MHTEPECHl KaK UCTIA, TaK U
OTBETYHMKA, TO CYIbs HIU CyH, JIOMyCKas oOecleYeHHWe HCKa, MOXKET NOTpedOBaTh OT HCTIA
MPEOCTaBICHUsI 00ecTieueHIs] BO3MOXHBIX JIIsl OTBETYHKA YOBITKOB. OTBETUHK, MOCIIE BCTYIUICHUS B
3aKOHHYIO CHIIy peIICHHUsl CyJa, KOTOPhIM B HCK OTKa3aHO, BIPaBE MPEABSBUTH K HCTIY HUCK O
BO3MEIICHUH YOBITKOB, IPUYMHEHHBIX €My MEPaMH 10 00ECIIEYeHUI0 MCKA, MPUHITHIMH IO MPOCKOe
uctna (ct. 146 I'TIK PO).
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OTtBeTunk HE MOXET TpeOoBaTh BO3MEIIEHUsI YOBITKOB, KOrja oOeclieueHrue HcKa
MPOM3BOMIIOCH [0 WHHUIMATUBE CyJa, 3asBJICHUIO TPOKYpOpa, OPraHOB TOCYJapCTBEHHOTO
yIpaBJICHUSI.

JlanHasi Mepa JOIycKaeTcs Kak OJHOBPEMEHHO C OoOecredyeHreM TpeOOBaHHMM HUCTIA, TaK U
MoCJie, HO HE PaHbIlle, YeM HACTYIHJI TOT MOMEHT, KOT1a OBLJIO MPOU3BEICHO 00eCTIeueHNE UCKA.



